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IN THE 


United States Court of Appeals 

for the District of Columbia. 

April Term, 1943. 


No. 8411. 


DONALD HARRIS, an infant, by James E. Harris, Ms 
father and next friend, and JAMES E. HARRIS, 

Appellants , 

v. 

LYMAN B. ROBERSON, and B. R. ACKER COMPANY, 
INC., a corporation, Appellees. 


BRIEF FOR APPELLEE ACKER COMPANY. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, entered 
against the appellants and in favor of the appellees, upon 
the verdict of the jury, in an action by appellants, as plain¬ 
tiffs, to recover damages for personal injuries sustained by 
the infant plaintiff, Donald Harris. 
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COUNTER-STATEMENT OF CASE. 

The action was commenced by a complaint filed by and 
on behalf of the infant plaintiff, Donald Harris, only. The 
complaint alleged that, on the 1st of May, 1940, the defen¬ 
dant Roberson owned a certain truck, that the defendant 
Acker Company owned a “motor vehicle’’, to wit, “a heavy 
flat-top trailer”, which was parked or left standing on a 
public highway in the District of Columbia “in such man¬ 
ner, and at such time and place as to be attractive to chil¬ 
dren playing in that vicinity”, that the plaintiff and other 
children were playing on and about the trailer, that the 
defendant Roberson, “with the knowledge and consent of 
the defendant corporation, hooked up or connected the said 
trailer to his said dump truck”, and without warning to the 
children or without keeping a proper lookout, “negligently 
and icarelessly put said truck and trailer in motion while 
plaintiff was on the said trailer in plain view”, and that, as 
a result thereof, the plaintiff was thrown to the ground and 
received the injuries complained of, consisting principally 
of a cut on the face and a fracture of the leg. 

Service was made upon the non-resident Acker Company, 
a Delaware corporation, by serving a summons upon the 
Director of Motor Vehicles and Traffic, under the provisions 
of the Automobile Financial Responsibility Act respecting 
non-residents (Sec. 403, Title 40, D. C. Code). The defen¬ 
dants severally appeared and denied any negligence, and 
the defendant Acker Company denied any agency relation¬ 
ship with, or responsibility for the acts of, the defendant 
Roberson. At pretrial, the alternative defense of contribu¬ 
tory negligence was added. 

At the trial, the complaint was amended, with leave of 
Court, so as to add the plaintiff James E. Harris as a party 
plaihtiff, in his own right; and he claimed as consequential 
damages the expenses alleged to have been incurred by him 
for medical services and hospital care given the infant 
plaintiff. 
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Without attempting to detail the testimony, witness by 
witness, the evidence adduced may be summarized thusly: 

(a) As to the Parties, and, the Truck and Trailer involved: 
The plaintiff Donald Harris is a colored boy, about six (6) 
years of age at the time of the accident, who lived at 1903 
Capital Avenue, X. E. He was playing with other colored 
boys on and around the trailer parked on the vacant plot 
of ground, and was injured when the wheel of the trailer 
ran over him, as described hereinafter. The plaintiff James 
E. Harris is the father of Donald Harris. The defendant 
Lyman Roberson is a colored man, who owned and operated 
the truck involved, a Ford dump truck. He was a trucker, 
operating two (2) trucks, and hauled dirt from construction 
jobs for the defendant Acker Company and others, under a 
contract for a stipulated price per load or per hour. He 
also had a contract with the Acker Company to move its 
excavating machinery from job to job, hauling the machin¬ 
ery on a trailer hooked up to his truck. The defendant B. R. 
Acker Company, Inc., is a corporation engaged in exca¬ 
vating and building work. It has its principal office in 
Bethesda, Maryland, and at the time was engaged on an 
excavating job near the place where the accident occurred. 
It owned the trailer in question, and had turned it over to 
the defendant Roberson for use in moving its macliinerv. 
The trailer was a low, flat-bed, four (4) wheel, vehicle, 
about seven (7) feet wide and twenty (20) feet long, without 
any power unit. The bed or body was about two (2) feet 
above the ground, with the four wheels extending above and 
outside of the bed or body. It had a tongue for attaching it 
to a truck or tractor. 

(b) As to the Time and Place of the Accident: The acci¬ 
dent occurred about 5:00 o’clock in the afternoon of the 1st 
of May, 1940. The place was a vacant plot of ground lying 
just west of West Virginia Avenue and in the rear (east) 
of certain lots and houses facing on Capitol Avenue (1900 
block), Northeast, in the District of Columbia. It was 
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private property, but was not closed off from AYest Virginia 
Avenue, and bad been freely used by people in the vicinity, 
walking thereon, dumping trash and ashes thereon, and 
children playing thereon. At the time, the portion to the 
north was being excavated for the erection of a housing unit 
or building. There was an old fence parallel to and sixteen 
(16) feet from the west side of AYest Virginia Avenue, up 
to the south end section, which turned to the west and 
farther from AYest ATrginia Avenue. The trailer had been 
parked alongside the old fence, facing south, with the near 
side of the rear end about three (3) feet from the fence, 
and the front end at a slight angle toward AYest Virginia 
Avenue. There was a dispute as to how long it had been 
so parked, with the statements ranging from five (5) hours 
to three (3) days. 

(e) As to the Accident, and How it Occurred: At the time 
stated, the defendant Roberson, accompanied by Washing¬ 
ton Leach, drove up to the trailer, on the said plot of 
ground. The plaintiff Donald Harris and several other 
colored boys were playing on and around the trailer. They 
had been playing a game of “follow the leader”, jumping 
on and off and running around the trailer. AA’hen Roberson 
and Leach came up they told the children to get off of, and 
away from, the trailer. Then Roberson and Leach hooked 
the tongue of the trailer to the rear of the Ford dump truck. 
While this was being done, the children were standing back 
gB& several feet from the trailer. AAlien the trailer had 
been hooked up, Roberson walked back to the trailer, picked 
up some irons, threw them into his truck, and then got in 
the cab of his truck. Leach went back of the trailer to his 
truck, got in, and drove off. At this time, the children were 
not on or about the trailer. As was stated by the plaintiff 
Donald Harris and his friend “Piggy” McFarland, when 
Roberson got in the cab of his truck and started to drive 
away, they “ran back to jump on and off the trailer once 
more”. They did jump on the trailer. As it started 
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moving off, the McFarland boy jumped off, and the plaintiff 
Donald Harris tried to jump off. But, in some manner the 
Plaintiff Donald Harris lost his balance and fell off the 
trailer, and was run over by the right rear wheel of the 
trailer. He said the trailer first backed up and ran over 
him, and then pulled ahead; but he was confused in some 
particular, for he said the wheel ran over him only once. 
Roberson was unaware of the accident, and drove on off, 
pulling into West Virginia Avenue and proceeding south 
thereon. He was first informed of the accident when a 
police officer called him on the telephone that evening. There 
was some testimony that, at the moment of the accident, 
the front wheels of the truck were out in West Virginia 
Avenue, but the rear of the truck and all of the trailer were 
on the private plot of ground. 

(d) As to the Injuries and Damages: The plaintiff Donald 
Harris was removed to the Casualty Hospital, where it was 
found that he was suffering with a broken leg and a cut on 
the face. He remained in the hospital until the loth of July, 
1940, when he was discharged. After returning home, he 
began walking immediately, and apparently recovered com¬ 
pletely from his injuries. A bill from the hospital in the 
amount of Four Hundred Forty One Dollars and Fifty 
Cents ($441.50), and a bill from Dr. Piggott in the amount 
of Three Hundred Dollars ($300.00) were shown. The 
plaintinff Donald Harris was admitted to the hospital as an 
indigent patient, and no bill had been sent to him or his 
father, plaintiff James E. Harris. Dr. Piggott treated the 
infant solely because he was a member of the hospital staff. 
He was not employed by anyone, and did not send a bill 
until the plaintiffs’ attorney called him about the case, and 
then he sent the attorney a bill in the amount of Five Hun¬ 
dred Dollars ($500.00). The plaintiff James E. Harris 
stated that he felt responsible for the hospital and doctor 
bills, but admitted he had never received a bill from either 
and had not paid anything on account of either bill. 
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When all the evidence had been submitted, the defendants 
separately moved the Court to direct a verdict in their 
favor. Both urged that the plaintiffs had failed to show 
any negligence; and the defendant Acker Company urged 
that there was no basis in law for holding it liable for the 
acts of the defendant Roberson, pointing out that the evi¬ 
dence showed Roberson to have been an independent con¬ 
tractor, and that the Automobile Financial Responsibility 
Act did not apply in two respects, namely: That the trailer 
was pot a “motor vehicle’* (Sections 101 (a) and (g), 401, 
413 (e), and GO2 (a) and (j), Title 40. 1). (’. Code); and that it 
was not being operated upon a public highway(Section 403, 
Title 40, D. C. Code). The Court denied the motions, 
subject to later consideration under Rule 50 (b) of the 
Federal Rules of Civil Procedure. 

Thereupon, the case was argued and submitted to the 
jury. In its charge the Court stated the plaintiffs’ claim 
of negligence to be that the infant plaintiff Donald Harris 
was aboard the trailer when it was moved, that the defen¬ 
dant Roberson caused the trailer to be moved when he 
knew or by the exercise of reasonable care should have 
known that Donald Harris was aboard the trailer, and that 
his action in so doing was negligent and proximately caused 
the injuries sustained by Donald Harris; and authorized the 
jury to find for the plaintiffs if it found those facts from 
the evidence, unless they found contributory negligence 
under the subjective standard applicable to an infant. The 
Court also charged the jury that it should separately 
consider the agency questions as to the defendant Acker 
Company, if it found against the defendant Roberson. After 
due deliberation, the jury returned a verdict in favor of 
both defendants. 

The plaintiffs filed a motion for a new trial. The Court 
heard argument on the motion, and entered an order denv- 
ing it. The plaintiffs then took this appeal. 
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SUMMARY OF ARGUMENT. 


Point 1. The Attractive Nuisance Doctrine Is Not 
Applicable In This Case, And There Was No Error 
In The Court's Refusal To Grant Plaintiffs’ 
Prayers Number 2 And 3. 


In answer to tlie appellants’ argument that the District 
Court erred in not submitting the case to the jury upon the 
so-called attractive nuisance doctrine, the appellees say 
that the doctrine is not applicable to the factual situation 
presented in this case, and that, in any event, the Court 
correctly denied the plaintiffs’ prayers number 2 and 3, 
which constituted their request for instructions to the jury 
on the said doctrine. 

Automobiles, trucks and trailers are commonly seen ob¬ 
jects, in general use by the public, and are not usually 
regarded as being within the attractive nuisance doctrine. 
In those cases wherein the doctrine has been applied to 
automobiles and other vehicles there has always been evi¬ 
dence of some unusual attraction in the nature of the 
vehicle, parking the vehicle unlocked and in a place where 
it might be easily set in motion, or leaving the vehicle 
unlocked with some dangerous articles therein. 

In this case there was no unusual attraction or danger 
inherent in the vehicle. The trailer in question was a flat, 
low-bed vehicle consisting of merely a plain flat bed, resting 
on the axles, with four wheels and a tongue. It was parked 
on level ground, and could not have been set in motion bv 
children playing thereon. There was nothing “inherently 
dangerous” in or about the trailer. The accident occurred 
as the result of the infant plaintiff jumping upon the trailer 
as it was being pulled away, quite distinct from any danger 
or defect in the trailer itself causing the injury. 

The appellants’ sole request of the Court to charge the 
jury upon the attractive nuisance doctrine was contained 
in their prayers number 2 and 3. These prayers do not 
correctly state the doctrine in a clear and proper manner, 
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and the Court was correct in denying them in any event. 
Having denied improper prayers, the Court was under no 
duty to supply correct instructions. There was no error 
in the Court’s action. 

Point 2. The Defendant Roberson Had No Actual or Con¬ 
structive Knowledge Of The Infant Plaintiff’s 
Presence On The Trailer, And Was Not Negligent 
In Driving Away. 

The appellants present an argument “aside from the 
attractive nuisance angle”, and therein urge that the defen¬ 
dant Roberson should have anticipated that the infant 
plaintiff would jump back on the trailer, and so should not 
have put his truck in motion and driven off without actually 
inspecting all parts of the trailer to be certain that the 
infant plaintiff was not upon it. This argument involves 
primarily an argument upon the facts, which was submitted 
to and decided by the jury. 

The evidence disclosed that the infant plaintiff and his 
companions were told to get off the trailer, and warned that 
it wad about to be moved. They did get off, and when the 
defendant Roberson got in the cab of his truck to drive 
off they were standing a safe distance away. After it 
had started moving the infant plaintiff and another boy ran 
and jumped back on the trailer. The defendant Roberson 
was unaware of their presence on the trailer, and had no 
reason to anticipate it. In such case the infant plaintiff 
and his companions were trespassers, and there was no 
liability on the part of the defendant Roberson for the 
injury sustained. 

The appellees verily believe that the Court should have 
directed a verdict in their favor. But the case was sub¬ 
mitted to the jury; and the appellants are now in the posi¬ 
tion of having a verdict against them by the jury, and that 
settled any question that may have existed as to the defen¬ 
dants ? liability in the case. The inescapable conclusion is 
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that the appellants failed to establish any negligence on the 
part of the defendant Roberson, and they are thereby not 
entitled in law to recover for the injuries sustained by the 
infant plaintiff. 

Point 3. The Appellants Were Not Prejudiced By The 
Defendant Roberson’s Testimony Regarding Insur¬ 
ance, And Made No Objection Thereto. 

The appellants complain of the trial court’s action in 
permitting the appellee Roberson to explain that his insur¬ 
ance did not cover the accident, after he inadvertently men¬ 
tioned that he had reported the accident to his insurance 
company. The subject of insurance incidentally arose in 
the defendant Roberson’s answer to a question as to what 
he did upon receiving a demand from the attorney for the 
appellants. His counsel immediately asked leave to explain 
away what might otherwise have been prejudicial to his 
defense, and did so at the bench out of the hearing of the 
jury. He stated at that time just what he desired to bring 
out by further questions on the subject; and counsel for 
the appellants made no objection thereto. 

The argument advanced is rather fanciful, coming from 
the appellants. They were not prejudiced by the statement. 
The cases wherein mention of the subject of insurance has 
been condemned are cases wherein the defendant was prob¬ 
ably prejudiced by the possibility of a jury assessing dam¬ 
ages against him, without regard to the merits of the case, 
because of the knowledge that an insurance company would 
have to pay the verdict. There is no analogy between those 
cases and the situation presented here. 

The action of the Court was an exercise of sound judicial 
discretion in the conduct of the trial. If the appellants had 
objected, the Court might have taken different curative 
action, possibly instructing the jury to disregard the state¬ 
ment respecting insurance, or declaring a mistrial. Instead, 
the appellants stood silent and allowed the further testi- 
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mony to be given, and the trial to proceed to a conclusion. 
The objection, coming after a verdict against them, is 
obviously an afterthought, and should not be considered. 

Point 4. There Is No Error In The Denial Of The 
Motion For A New Trial. 

The appellants assign as error the failure of the Court 
to set aside the verdict and grant a new trial. Some of the 
argument advanced may be deemed to be in support of 
that assignment of error. 

A motion for a new trial is addressed to the sound dis¬ 
cretion of the trial judge; and the granting or denying of a 
motion for a new trial is not assignable as error unless there 
is a clear case of an abuse of discretion. The verdict in this 
case is amply supported by the evidence. The issues were 
fairly and fully presented to the jury. There is no claim 
of any irregularity in the jury’s consideration of the case. 
There is nothing in the case that would impel a judge to 
set aside the verdict in the exercise of sound judgment and 
discretion. Hence, there was no abuse of discretion, in 
denying the motion for a new trial, and there can be no 
error based thereon. 

Point 5. There Was No Error in the Court’s Instruc¬ 
tion That the Adult Plaintiff Could Recover Only for 
Expenses Incurred, and the Point is Immaterial in View 
of the Verdict. 

The appellants’ contention that the trial court erred in 
limiting the adult plaintiff’s recovery for expenses to those 
incurred by him, is without merit. The evidence raised a 
question as to whether or not the adult plaintiff had in¬ 
curred any expenses in consequence of the injury sustained 
by the infant plaintiff. One who seeks to recover damages 
in tort for expenses must show that he has at least “in¬ 
curred” the expenses. 
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But it is unnecessary to consider the point, since the jury 
found in favor of the defendants upon the primary or fun¬ 
damental issue of liability, and the appeal was from the 
judgment based thereon. Questions as to what may have 
been recoverable damages, if the jury had found in favor 
of the plaintiffs, are obviously immaterial on this appeal, 
and should not be considered by the Court. 

Point 6. The Appelt.ee Acker Company is Xot Liable 
for the Acts of the Defendant Roberson in Any Event. 

Upon the contingency that the Court may be persuaded 
that reversible error was committed in some particular, the 
appellee Acker Company presents this additional point to 
demonstrate that the judgment in its favor is correct and 
should be affirmed in any event. 

One of the primary defenses made by this appellee was 
that it was not liable for the acts of the defendant Rober¬ 
son. He was an independent contractor, operating his own 
trucks, and being paid a flat rate for services rendered. The 
suit was filed against this appellee upon the basis that the 
Automobile Financial Responsibility Act made it responsi¬ 
ble for the acts of Roberson. The contention was that this 
trailer was a motor vehicle within the meaning of that act; 
and that it was being operated by Roberson with the knowl¬ 
edge and consent of this appellee. 

The provisions of Title 40 of the D. C. Code do not sup¬ 
port the contention that a trailer is a motor vehicle. It is 
recognized by common usage as being a vehicle, but not a 
motor vehicle. Section 413 should not be given an unrea¬ 
sonable construction in conflict with other provisions of 
Title 40. 

The artificial rule of agency is dependent upon operation 
of a motor vehicle upon the public highways of the District 
of Columbia, and by some person other than the owner. 
Neither of these necessary conditions existed in fact in this 
case. The trailer was on private property when the aeci- 




12 


dent occurred. The defendant Roberson was the owner of 
the only motor vehicle being operated at that time. 

Such being the facts, there is no basis in law for holding 
the Acker Company liable, irrespective of whether there 
was 1 negligence on the part of the defendant Roberson. 
Under applicable rules of law, as announced by this Court, 
a judgment should be affirmed when it conforms to the sub¬ 
stantial rights of the parties. 

ARGUMENT. 

I. 

The Attractive Nuisance Doctrine Is Not Applicable In 
This Case, And There Was No Error In The Court’s 
Refusal To Grant Plaintiffs’ Prayers Number 2 And 3. 

The appellants urge that the District Court erred in not 
submitting the case to the jury upon the so-called attractive 
nuisance doctrine, and they cite the well known decisions 
of the Supreme Court of the United States and this Court, 
in which that doctrine has been applied 1 . As the Court well 
knows, these cases lav down the rule of law that one who 
leaves open and unguarded a dangerous condition or in¬ 
strumentality that is reasonably calculated to be attractive 
to children of immature judgment may be held liable for 
injuries sustained by an infant, who, having been attracted 
to it, is injured thereby. The basic elements are attraction 
and inherent danger, together with a showing that the 
injury in question could have been avoided by ordinary 
precautionary measures, such as fencing the place or lock¬ 
ing the device. 

The appellees say that the doctrine is not applicable to 
the factual situation presented in this case; and they also 

1 Sioux City, etc., Co. v. Stout, 84 U. S. 657, 21 L. Ed. 745; Union Pacific 
R. Co. v. McDonald, 152 U. S. 262, 38 L. Ed. 434; Baltimore, etc., Co. v. 
Cumberland, 176 U. S. 232, 44 L. Ed. 447; Best v. D. C., 291 U. S. 411, 78 
L. Ed. 882; Smith v. Davis, 22 App. D. C. 298; Eastburn v. Levin, 72 App. 
D. C. 190, 113 F. (2d) 176. They also cite Perry v. Tonopah Mining Co., 
13 F. (2d) 865; and Snare & Triest Co. v. Friedman, 169 F. R. 1. 
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say that the two prayers (plaintiffs’ number 2 and 3), which 
constituted the appellants’ request for instructions to the 
jury on the doctrine, do not correctly state the rule of law, 
and were properly denied by the Court in any event. 

By reason of the fact that automobiles, trucks and trailers 
are such commonly seen objects, and children at a very early 
age are taught to avoid the dangers incident thereto, they 
are generally regarded as not being an attractive nuisance. 

Rapczynski v. Cowan, 13S Pa. Sup. Ct. 392; 10 A. 
(2d) 810; 6 C. C. II. Automobile Cases 376. 

Hornsby v. Henry, (Ga. App.) 22 S. E..(2d) 326; 15 
C. C. H. Automobile Cases 996. 

Ice Dell eery v. Thomas, 290 Ky. 230; 14 C. C. H. 
Automobile Cases 335. 

Foster-JIerbert Cut Stone Co. v. Pugh, 115 Tenn. 68S; 
91 S. W. 199; 4 L. R. A. (N. S.) 804; 112 Am. St. 
Rep. 881. 

Indianapolis Speedway Co. v. Shoup, 88 Ind. App. 
572; 165 N. E. 246. 

Jackson v. Mills-Fox Baking Co., 221 Mich. 64; 190 
N. W. 740; 26 A. L. R. 906. 

Brazelton v. Brazel, 49 Ga. App. 269. 

See also: Blashfield—Cyclopedia of Automobile Laiu 
and Practice (Per. Ed.) Vol. 2, Section 1561. 

Annotation 36 A. L. R. 34, 284, 287. 

In the case of Rapczynski v. Cowan, supra, the defen¬ 
dant’s tractor and trailer were left parked on the street, 
with the keys in the ignition switch. Some children living 
in the neighborhood came to the place to play, and one of 
them got in the truck, started it, and drove across the street. 
When he stopped, another and younger, boy was seen lying 
in the street. It appeared that the younger boy jumped on 
the running board when the tractor started, and was dis¬ 
lodged by the door of the cab opening, so that he fell under 
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the wheels, and sustained injuries causing his death. The 
plaintiff invoked the ‘‘attractive nuisance” doctrine. The 
doctrine was rejected in such a case, the Court saying:— 

“The ‘attractive nuisance’ doctrine can be carried to 
such an extent that every owner will be made an insurer 
against injury caused to a minor by any property, real 
or personal, that the owner may possess. Scarcely an 
object can be named that does not have some attraction 
for a child and the younger the child the more varied 
are his inclinations and the objects which appeal to him. 
To hold that every object that attracts the fancy of 
anv minor under fourteen vears of age and is a source of 
danger to him is an attractive nuisance would certainly 
not be applying the principle with caution. Before 
we may label a situation or object as the equivalent of 
an invitation or an allurement, consideration should be 
given to its character, whether it is natural and com¬ 
mon or artificial and uncommon. As to dangers that 
are natural in their origin and commonly encountered, 
it is the duty of parents to guard and warn their chil¬ 
dren and the responsibility for failure to act is on them, 
i On the other hand, a danger specially created by the 
act of the owner, novel in character, attractive and 
dangerous to children, easily guarded against or made 
safe, calls for care upon the part of the owner. 
“Among the most common objects that meet the eye of 
every child in our Commonwealth are automobiles and 
trucks. They are neither uncommon nor novel for we 
see them on every hand. If we are to treat a truck as 
an attractive nuisance then there is no limit to this 
doctrine. Automobiles are seen by the hundreds and 
almost every family in this country has one; even the 
small retailer has his truck. We cannot hold that the 
mere object, a truck or an automobile, as such, comes 
within the classification; neither did the situation or 
'condition of this truck constitute an attractive nuisance. 
It was parked at the curb just as myriads of cars are; 
it had its brakes set and was located on level ground 
where its position could not be easily changed; it was 
on the highway where cars are intended to be prin¬ 
cipally used. Certainly this did not present any un¬ 
usual allurement.” 


15 


In Ice Delivery Co. v. Thomas, supra, the infant fell or 
was thrown from the rear step of an ice delivery truck. 
He had boarded the truck when it was standing at the ice 
house or station. There was evidence that the driver knew 
he was on the truck, and acted negligently in driving the 
truck under the circumstances. This question was held to 
be one for the jury. The plaintiff also invoked the “at¬ 
tractive nuisance” doctrine; but it was held to be inap¬ 
plicable by the Court. On this point, the Court said:— 

“The above conclusion (that the only duty of the driver 

was to exercise reasonable care after the infant's peril 

was discovered) is based on the assumption that the ice 

truck was not an attractive nuisance. If it was such, 

the ordinary rules as to trespassing children would not 

apply since one who knows, or ought in the exercise of 

ordinary care to know, that an appliance or structure 

within his control is alluring and attractive to children 

and endangers them must exercise ordinary care to 

prevent children from coming in contact therewith and 

being injured. We are cited to no case going so far as 

to hold that a truck is within the application of the 

attractive nuisance doctrine. On the contrarv a truck 

* 

was held not to be an attractive nuisance in Wright v. 
Powers & Sons, 238 Ky. 572, 38 S. W. (2d) 465. In 
Dominion Construction Company v. Williamson, 217 
Ky. 62, 288 S. W. 101S, a standing box car was held not 
to be an attractive nuisance. In Foster-Herbert Cut 
Stone Company v. Pugh (Tenn.) 4 L. R. A. (N. S.) 804 
a wagon constructed with a low bed for hauling stone, 
on which a child climbed, was held not to be an at¬ 
tractive nuisance. In Bruhnke v. City of La Crosse, 
155 Wis. 4S5, 50 L. R. A. (N. S.) 1147 a dump wagon 
was held not to be an attractive nuisance. In Conlon 
v. Bailey et at, 58 Ill. App. 561, a child climbed upon a 
step on the rear of an ice wagon and was injured by a 
block of ice falling on him. In holding that a directed 
verdict was proper the court said, 

‘Being on the step without notice to the driver, the 
defendants in error were only under obligations of 
general humanity, not wantonly or carelessly to be 
an aggressor toward him. , 
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“In Mayfield Water and Light Company v. Webb’s 
Admr., Ill S. W. 712,18 L. R. A. (X. S.) 179 this Court 
said: 

i ‘The tendency of the more recent cases is to restrict, 
i rather than enlarge, the application of the principle 
laid down in what are called Turntable Cases, and to 
hold that the defendant is not liable unless he knows, 
i or ought in the exercise of ordinary care to know, 
i that liis structure is alluring to children and en¬ 
dangers them. ’ 

“It seems clear, in the light of the foregoing authori¬ 
ties, that an ice truck cannot be regarded as an at¬ 
tractive nuisance. This being true, the ordinary rules 
governing liability to trespassers are applicable to this 
case.” 

In those cases wherein the attractive nusiance doctrine 
has been sometimes applied in respect to automobiles and 
other vehicles, there has always been evidence of (1) some 
unusual attraction in the nature of the vehicle, (2) parking 
the vehicle in such manner or in such place that a child 
going thereon to play could easily set the vehicle in motion 
and thereby cause injury to himself or another, or (3) 
some dangerous articles within the vehicle, so that the leav¬ 
ing of the vehicle unlocked or unguarded under such cir¬ 
cumstances rendered foreseeable the possibility of children 
playing with or removing the articles and being injured 
thereby. Such cases include a road scraper with novel and 
complicated machinery exposed ( Reichvalder v. Boro of 
Taylor, 120 Pa. Sup. Ct. 217,181 A. 864, aff. 322 Pa. 72,185 
A. 270); parking a delivery truck at the curb with door open 
and key in switch, so that small child standing nearby ready 
to get in truck, started the truck off by playing with lever 
after driver walked away ( Tierney v. New York Dugan 
Bros.\, 288 X. Y. 16, 41 X - . E. (2d) 161); and leaving dyna¬ 
mite caps in an unfastened pocket of a disabled truck 
where small boy removed a cap and threw it into a nearby 
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fire of burning leaves to frighten a companion ( Luhman v. 
Hoover, 100 F. (2d) 127). 

In this case, there were no such unusual circumstances. 
The trailer was a flat, low-bed vehicle consisting of nothing 
but the plain flat bed, resting on the axles, with four wheels 
and a tongue. It was parked on level ground. It had no 
power unit, and its size negatives any notion that small boys 
could have moved it. There was nothing novel or compli¬ 
cated about it, and nothing to allure or entrap children. The 
evidence demonstrated that the infant plaintiff and his 
friends could have played on the trailer indefinitely, without 
any danger of being injured by the trailer. 

Since there was nothing “inherently dangerous” in and 
about the trailer, that fact alone made the attractive nui¬ 
sance doctrine inapplicable. This Court so ruled in Branon 
v. T Yimsait. 54 App. 1). C. 374, saying at page 378: 

“To hold that owners are bound to prevent children 
from swimming in ponds, entering buildings in course 
of construction, climbing fruit trees, rock piles, or 
fences, and from trespassing on property not inher¬ 
ently dangerous, or dangerous at all if properly used, 
would subject such property owners to an intolerable 
burden, and impose upon them a duty which would 
require almost superhuman vigilance to perform. Lof- 
tus v. Dehail, 133 Cal. 214, 65 Pac. 379, 380; Gillespie 
v. McGowan, 100 Pa. 144-150, 45 Am. Rep. 365. (Italics 
supplied.) 

The evidence in this case demonstrated that if there was 
any negligence on the part of the appellee Roberson at all, 
it consisted of his active conduct in driving off after attach¬ 
ing the trailer to the truck, when, as the appellants claimed, 
he knew or should have known that the infant plaintiff was 
on the trailer and in a position of danger. The Court sub¬ 
mitted that issue to the jury (see App. hereto,- p. 33 et 
seq.). The jury found for the appellees (defendant^); and 

: “App. hereto” will be used to avoid the more lengthy statement 
“Appendix to Brief of Appellee Acker Company”. 
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their verdict is a finding of fact that the appellee Roberson 
was not negligent in moving the trailer under the facts and 
circumstances in this case. This phase of the case will be 
developed more fully in Point 11, hereinafter. 

Apart from the fact that the attractive nuisance doctrine 
is not applicable to the facts in this case, the appellants 
are in no position to complain of the failure of the Court 
to charge the jury on that doctrine, since their prayers 
number 2 and 3 do not correctly state the doctrine in a 
clear and proper manner, and no other requests were made 
for instructions thereon. The only thing the appellants 
did otherwise was to take a general exception to the Court’s 
failure to charge on the doctrine, as requested (App. hereto, 
]>. 40), which added nothing. 

The Court was under no duty to supply correct instruc¬ 
tions. 

McWilliams v. Leivis, 75 U. S. App. D. C. 153; 125 F. 
(2d) 200. 

Stewart v. Capital Transit Co., 70 App. D. C. 346; 

108 F. (2d) 1. 

Prayer number 2 is confusing, in that it is couched in 
general terms and based upon certain conditions which are 
not clearly shown to be questions of fact which the jury 
must find, and is not qualified by a necessary finding as to 
the proximate cause of the injury sustained by the infant 
plaintiff. Prayer number 3 is subject to the same objections, 
and is even more confusing. After explaining away situa¬ 
tions in which the defendants would not be liable, it pro¬ 
vided for the imposition of liability merely upon the basis 
of the defendants having actual or constructive notice that 
children would play on the trailer and of the possibility of 
their being injured thereby, and upon the basis of taking 
no means to prevent accidents to children playing thereon. 
It is not clear just what the plaintiffs would have had the 
defendants do to prevent an accident to children playing on 
the trailer. The accidents that might befall children play- 
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ing anywhere are far different from injuries occasioned by 
inherently dangerous machinery. Conceivably a boy could 
fall down on the bed of the trailer, the same as he could on 
the street or sidewalk or anywhere else, and break his arm 
or injure himself otherwise, without any regard to an 
attractive nuisance. 

In fact, it is difficult to understand the argument advanced 
by counsel for appellants, even now. Point 1 of the argu¬ 
ment contains citations of decisions on the attractive nui¬ 
sance doctrine; but the development of the argument therein 
made is predicated upon contentions (pages 6 and 7 of the 
appellants’ brief) that the defendant Roberson was negli¬ 
gent in moving the trailer when he should have known that 
the infant plaintiff was on it. These contentions involve 
claims of active negligence, quite distinct from the passive 
danger inherent in an attractive nuisance. The argument 
is that “When Roberson and Leach arrived to move the 
trailer children were playing on and about it; they had 
conversation with them, and must have known from their 
immature appearance they might get hurt unless something 
was done to protect them when the trailer was moved”; 
and that “according to Roberson he got in his truck and 
pulled out with the trailer when he could not tell whether 
the children were in a place of safety or not, when he knew 
a short while before they were on the trailer, and he is 
charged with the knowledge they might return, for children 
must be expected to act upon childish impulses”. Also, 
it is contended that “the defendants had the means at their 
easy command to keep a reasonable watch on these small 
children while they took their trailer away from practically 
the back door of Donald Harris, which however they failed 
to do, resulting in this serious injury”. This is the argu¬ 
ment that was made to the jury. It demonstrates that 
counsel for appellants can’t get away from the fact that 
the only possible issue presented by the evidence was as to 
whether or not the defendant Roberson should have antici¬ 
pated that two of the boys would run back and jump on the 



20 


trailer, as he started off, and should have seen to it that 
thev were not on the trailer when he actually started moving 
the truck and trailer away. This is quite different from 
the “attractive nuisance” doctrine. There is no merit in 
the appellants’ contention based on the attractive nuisance 
doctrine. 

II. 

The Defendant Roberson Had No Actual Or Constructive 
Knowledge Of The Infant Plaintiff’s Presence On The 
Trailer, And Was Not Negligent In Driving Away. 

The appellants present an argument in their Point II 
“aside from the attractive nuisance angle”, and therein 
urge that the defendant Roberson should have anticipated 
that the plaintiff Donald Harris would jump back on the 
trailer and so should not have put his truck in motion and 
driven off without actually inspecting all parts of the 
trailer to be certain that Donald Harris was not on it. The 
argument advanced by appellants in said point involves in 
the main an argument upon the credibility of certain testi¬ 
mony presented by the defendants; but we shall pass over 
that in view of the well established rule that this Court 
leaves matters of the credibility of evidence to the exclusive 
consideration and determination of the jury in such a case. 

The important facts to bear in mind are these: When the 
defendant Roberson and his companion Leach arrived at 
the scene, and found the infant plaintiff and other children 
playihg on and around the trailer, they told the children to 
get away, that they were going to move the trailer (App. 
hereto, pp. 10-13, 17-1S). The children did get off the 
trailer and move a safe distance away, where they stood 
and watched Roberson and Leach hook up the trailer to 
the truck and get ready to move it. After the trailer was 
hooked up, Roberson walked around the trailer, picking up 
some iron rods and putting them in the body of the dump 
truck. Then, Roberson got in the cab of the truck, pre¬ 
paratory to starting the motor and driving away. At this 
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moment the children were still standing a safe distance 
away. There was no evidence that any one of them had 
made any move toward getting back on the trailer. The 
evidence of the appellants is that the infant plaintiff and his 
friend “Piggy” McFarland ran back and jumped on the 
trailer after Roberson had gotten in the cab and as he was 
starting to pull away (App. hereto, pp. 4, 5). Roberson 
never knew that the two boys had jumped on the trailer. 
He so testified and there was no contradiction. In fact, 
after the accident had occurred, as was testified to by one 
of plaintiffs’ witnesses, it was apparent that Roberson did 
not know an accident had occurred, and he continued on 
out into West Virginia Avenue and drove away (App. 
hereto, pp. 5-6). 

Thus, the uncontradicted evidence is that Roberson had 
no actual knowledge that the infant plaintiff had run back 
and jumped on the trailer as it started off; and there is 
nothing in the evidence to charge him with constructive 
knowledge of that fact. Such being the facts of the case, 
the infant plaintiff was a trespasser on the trailer. There 
was no duty to anticipate his presence on the trailer, and 
no liability for the injury sustained by him. 

Abbott v. Bailway Express Agency, 108 F. (2d) 671 
(C. C. A. Md.). 

Meade v. Purity Bakeries Corp., 115 N. J. L. 471; 180 
A. 856. 

Ravey v. Healy, 279 Mich. 323, 272 N. W. 692. 

Thibodeau v. Gerosa Haulage & Warehouse Corp., 
278 N. Y. 551. 

Heikkila v. Standard Oil Co., 193 Wis. 69; 213 N. W. 
652. 

Renfro v. Collins and Co., 201 Ala. 489; 78 So. 395. 

See, also, Blashfield—Cyclopedia of Automobile Law 
and Practice, Sections 1509 and 1532. 
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In the case of Abbott v. Railway Express Agency, supra, 
the plaintiff, an infant 4 years old, and another boy were 
standing near the parked truck when the driver came up. 
They asked the driver for an airplane. The driver told 
them he had none, and for them to move back as he was 
leaving. They were in an apparent position of safety, and 
the driver got in the cab of the truck, looked through the 
rearview mirror and window and then started slowly for¬ 
ward. In some manner the plaintiff got under the rear 
wheel of the truck, and was run over. The di^rict court 
directed a verdict for the defendant, and the Fourth Circuit 
Court of Appeals affirmed. Applying the law of Maryland, 
the Court said: 

‘‘Appellant’s specific contention seems to boil down to 
this—there was at least sufficient evidence to go to the 
jury by virtue of two definite omissions on the part of 
the driver before starting the truck: One, his failure 
to blow his horn; Two, his failure to move over to the 
extreme right hand side of the driver’s seat, put his 
head and shoulders through the right hand window and 
assure himself that these two boys were not in danger 
if the truck were started. In this contention we are 
quite unable to concur. The promiscuous blowing of 
horns is not to be encouraged. The driver had denied 
the request of the boys for an airplane; he had seen 
them in a place of safety, had warned them he was 
leaving, and he had no reason or ground for supposing 
the boys would be near the truck or in a position of 
danger if the truck were started forward. * * * 

“Again under the facts of this case, the driver owed no 
duty to take unusual action of thrusting his head 
through the right hand window for an unobstructed 
View of that side. And, even had he done this and had 
he observed the boys in a place of safety, they still, 
before he started his truck, might have put themselves 
in a dangerous position; or, had he thereby seen plain¬ 
tiff in a place of danger, removed plaintiff therefrom 
and again warned him, plaintiff again might (after such 
warning and removal) have (before the starting of the 
truck) placed himself in the same perilous situation. 
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“Appellant has cited a number of cases from various 
jurisdictions dealing with injuries to children by motor 
cars. In many of these cases, the motor car was being 
backed, an operation which requires far more caution 
than driving forward. It is an action that can be gen¬ 
erally regarded as highly dangerous when children are 
known to be around; so these decisions are hardly de¬ 
terminative of the instant case. In Mahan v. State, 
(1937) 172 Md. 373, 191 A. 575, the child came from in 
front of a parked car into the path of the defendant’s 
car and could have been seen if the driver had been on 
the alert. In the instant case the driver could not 
possibly have seen the vicinity of his right rear wheel 
as he was driving off. In Capano v. Melchionno (Mass. 
1937) 7 N. E. (2d) 593, the driver knew the child was 
in a dangerous position and the same is true in Zielim 
v. Vote (1918) 98 Ohio St. 306, 120 N. E. 702,1 A. L. R. 
1381. The driver in this case, we think, more than 
lived up to the standard of care required of him. In 
the light of the facts as saw them, the precautions 
he took were all that could be required by any sane 
counsel of reason; for there was no evidence that this 
driver had any grounds for believing that the plaintiff 
might be, or would be, in any position near the truck, 
or on the truck, which would involve danger to the 
plaintiff by virtue of the driver’s action in slowly 
starting the truck forward.’’ 

In Meade v. Purity Bakeries Corp., supra, the plaintiff, a 
boy 6 years of age, got on the rear step of the defendant’s 
delivery truck, and fell off as the truck was slowly proceed¬ 
ing down the street. The truck had been stopped a short 
time before while the driver made a delivery to a store. 
When the driver came out of the store he did not see the 
plaintiff on the step of the truck, and drove off. Also, he 
did not see the plaintiff at any time before the latter fell 
off the truck. The plaintiff recovered damages; but the 
judgment was reversed, the Court saying: 

“ # * * There was no evidence whatever that the driver 
of the truck was conscious of the presence of the child 
upon his truck. He, in fact, appears to have had no 
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knowledge of the accident until lie was told about it 
the next day. Unless he had looked to the rear of his 
truck he could not have seen the child. With his mind 
intent upon other matters, he might well not have 
looked to a part of his truck which would not engage 
his attention until he made a delivery. One who in¬ 
tends to take his place in the driver’s seat may very 
well not look to the rear of a vehicle to see if a tres¬ 
passer has taken a place upon the rear step. Staub v. 
Public Service Ii. Co., 97 N. J. Law 297, 117 A. 4S. 
‘‘We can see no duty upon the owner or driver of a 
truck to anticipate that a playful child will sit upon the 
rear step. Attraction or temptation is not legally 
equivalent to invitation. Friedman v. Snare & Tricst 
Co., 71 N. J. Law 605, 61 A. 401, 70 L. R. A. 147,10S Am. 
St. Hep. 764, 2 Ann. ('as. 497: Kaproli v. Central R. of 
New Jersey, 105 N. J. Law 225,143 A. 343, 60 A. L. R. 
1430. 

“The driver of a private vehicle owes no duty to a tres¬ 
passer or mere lisensee thereon, except to abstain from 
acts willfully injurious; and that the fact that such 
t respasser or licensee is an infant, even of tender years, 
will make no difference in the application of the rule. 
Faqqioni v. Weiss, 99 N. J. Law 157, 161, 122 A. 840, 
842.'” 

In Ravey v. IIcaly, supra, the plaintiff, a girl of 10 years 
of age, was playing with defendant’s daughter and another 
child around the defendant’s car, when the defendant came 
out to use it. When he got in the car, the plaintiff got on 
one running board and another child got on the other one. 
The defendant told them to get off. The other child did 
get off; but the plaintiff merely ducked down out of defen¬ 
dant’s sight. He thought she was off, and started the car; 
and had driven a short distance before he saw her. He then 
started slowing down to stop, and she either fell or jumped. 
The Court held there was no liability for the injuries 
sustained, saying: 

“Plaintiff was not an invitee or a licensee, because her 
presence on the running board was not only without 
invitation or consent of defendant, but was contrary 
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to his express direction, which, without defendant’s 
knowledge, was disobeyed by plaintiff. We think it 
conclusively appears from this record that the defen¬ 
dant exercised the full degree of care required of him 
by law. In other words, there is no showing of conduct 
on his part constituting actionable negligence * * *. 
“In principle, the present case falls within the law as 
set forth in a request to charge, the refusal to give 
which was held reversible error, in Csarmski v. Storage 
& Transfer Co.. 204 Mich. 276, 283,170 N. W. 52, 54, we 
quote: 

‘Now I charge vou as a matter of law that if this 
injury and accident was due to the sudden, unantici¬ 
pated, and unforeseen act of this child, and the de¬ 
fendant’s agents did not know or did not have reason 
to anticipate that this plaintiff was going to suddenly 
run under the back of the wagon, she cannot recover 
in this case. The law does not impose any duty on 
another to guard against sudden, unforeseen and 
unanticipated acts of another’.” 

The defendants verily believed that the evidence was 
such that the Court should have directed a verdict in their 
favor. However, the Court declined to direct a verdict, 
and submitted the case to the jury, under instructions for 
the jury to find as a fact whether there was any negligence 
on the part of Roberson under the circumstances. The jury 
returned a verdict in favor of the defendants, finding that 
there was no negligence on the part of the defendant Rob¬ 
erson. Assuming that there may have been a proper basis 
for the jury to infer negligence, the present posture of the 
case is that the appellants have had their day in court, 
have had the question submitted to a jury, and now com¬ 
plain because the jury’s verdict was not the one they sought. 
The most that could be said for the plaintiffs’ case is that 
it presented a question of fact for determination by the 
jury, and the jury’s verdict is final and conclusive upon 
the question. 

A fair appraisal of the evidence, taking such facts as may 
be in dispute to have been settled by the verdict of the jury, 
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compels the conclusion that appellants failed to establish 
any negligence on the part of the defendant Roberson, and 
that they are thereby not entitled in law to recover for 
the injuries sustained by the infant plaintiff. 

in. 

The Appellants Were Not Prejudiced By The Defendant 
Roberson’s Testimony Regarding Insurance, And Made 
No Objection Thereto. 

The appellants claim reversible error in the trial Court’s 
action in permitting the appellee Roberson to explain that 
his insurance did not cover the accident, after he inadver¬ 
tently mentioned that he had reported the accident to his 
insurance company. The occurrance is reported on page 29 
of the record, and is reproduced at page 12 of the appen¬ 
dix hereto. It there appears that the appellee Roberson 
mentioned the subject of insurance in answering a ques¬ 
tion as to what he did upon receiving a letter from the 
attorney for the plaintiffs, and the Court allowed his coun¬ 
sel to put further questions to him for the purpose of re¬ 
moving any possible prejudice to him, and did so in the 
absence of any objection by counsel for the plaintiffs. 

The argument advanced by the appellants is novel. It 
is that the jury was prejudiced in favor of the appellee 
Roberson because his insurance did not cover the accident. 
If we assume any merit in such a contention, and it hardly 
seems to present any logical relationship between cause 
and effect, it may be questioned as to how the jury came to 
find in favor of the appellee Acker Company, which had 
no such bid for sympathy from the jury. The real answer 
to the contention is twofold, namely: That the Court’s rul¬ 
ing was a matter of the exercise of sound discretion, and 
in no sense prejudiced the appellants; and that, in any event, 
they are in no position to complain since no objection was 
made at the time. 
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The rule of law forbidding the mentioning of insurance 
in a case such as this is grounded upon the view that such 
evidence is immaterial to the issues involved, and is likely 
to prejudice the defendant in his defense by reason of the 
possibility that the jury may be induced to find against him 
more easily because of the knowledge that an insurance com¬ 
pany would be liable to pay the verdict against him. 

Brooke v. Crosou, 61 A])}). D. C. 159; 58 F. (2d) 885. 

Capital Construction Co. v. Holtzman, 27 App. D. C. 
125, 130-133. 

Blashfield Cyclopedia of Automobile Laic and Prac¬ 
tice (Per. Ed.), Sec. 6291, and cases cited. 

However, where the subject of insurance has been brought 
into the ease inadvertently or incidentally, reversible error 
may be avoided by the Court’s action in cautioning the 
jury to consider it only for the purpose received, or to 
disregard it. 

Knuckles v. Weathersby, 63 App. D. C. 276; 72 F. 
(2d) 69. 

Paxon v. Davis, 62 App. D. C. 146; 65 F. (2d) 492. 

While it is confidently believed that no prejudice resulted 
to the appellants, it should be noted that the Court’s ac¬ 
tion was taken without objection on the part of counsel 
for appellants. It may be that the trial justice would have 
deemed some other action more appropriate if counsel for 
appellants had voiced an objection to the request made by 
counsel for the appellee Roberson. If the claim of pre¬ 
judice had been urged at that time the Court may have 
ordered a mistrial, cautioned the jury to disregard the 
statement respecting the insurance company, or declined 
to permit the defendant Roberson to explain that his in¬ 
surance company denied coverage. Without objection on 
the part of the appellants, the trial was allowed to proceed; 
and the point is raised only after the jury returned a 
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verdict in favor of both defendants. The contention is an 
afterthought. 

The rule of law is so well established as to be axiomatic 
that only those rulings to which objection was timely made 
in the trial court will be considered on appeal. We cite a 
few cases as being illustrative. 

Richardson v. Richardson, 72 App. D. C. 67; 112 F. 

(2d) 19. 

i Martin v. Washington Times Co., 67 App. D. C. 11; 

89 F. (2d) 230. 

District of Columbia v. Disney, 65 App. D. C. 138; 

81 F. (2d) 272. 

Carson v. Jackson, 52 App. D. C. 51; 281 F. 411. 

Phillips & Sager v. Kern, 50 App. D. C. 317; 271 F. 

547. 

Rule 46 of the Federal Rules of Civil Procedure dis¬ 
penses with formal exceptions to rulings or orders of the 
Court, but does require that a party “at the time of the 
ruling or order of the Court is made or sought, makes 
known to the Court the action which he desires the Court 
to take or his objection to the action of the Court and his 
grounds therefor’subject only to the qualification that no 
prejudice will result if a party has no opportunity to 
object at the time. 

In this case counsel for all parties were at the bench, 
out of the hearing of the jury, when the request was made. 
Counsel for appellants silently stood by, with full oppor¬ 
tunity to object if he had any objection to make, and al¬ 
lowed the Court to rule without objection from him. We 
think this demonstrates that he had no objection at that 
time. In any event, no point has been preserved for con¬ 
sideration on appeal. 
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IV. 


There Is No Error In The Denial Of The Motion For a New 

Trial. 


The appellants, in their statement of points, assign as 
error the failure of the Court to set aside the verdict and 
grant a new trial, and some of the argument advanced 
may be in support of such a contention, although it does 
not clearly so appear. To avoid any possible oversight 
in answering the contention, we separately present this 
point. 

A motion for a new trial is addressed to the sound dis¬ 
cretion of the trial judge. The granting or denying of a 
motion for a new trial is not assignable as error unless 
there is a clear case of an abuse of discretion. 


Atlantic Greyhound Lines v. Keesee, 72 App. D. C. 
4o; 111 F. (2d) 657. 

Ecker v. Potts, 72 App. 1). ('. 174: 112 F. (2d) 581. 

Washington Times Co. v. Bonner. 66 App. D. C. 280; 
86 F. (2d) 836; 110 A. L. R. 393. 

Jarvis v. Bostic, 65 App. D. C. 78; 79 F. (2d) 831. 


Apart from the contention and opinion of counsel for 
appellees that the verdict rendered was the only proper 
and reasonable verdict that should have been rendered 
upon the evidence in this case, it certainly is apparent from 
even a casual reading of the record that the verdict is 
amply supported by the evidence. If the defendant Rober¬ 
son was not negligent, then there is no basis in law for 
holding him or the appelld 2 Acker Company liable for the 
injury sustained by the plaintiff Donald Harris. The 
issue of negligence was one of fact, taking the view most 
favorable to the plaintiffs. The issue was fairly and clearly 
presented to the jury. It returned a verdict in favor of 
both defendants, finding as a fact that Roberson was not 
negligent. There is no claim of any error or irregularity 
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in the jury’s consideration of the case. There is nothing in 
the 6ase that would impel the Court to set aside the verdict 
in the exercise of sound judgment and discretion, and, hence, 
there can be no abuse of discretion in the denial of the 
motion for a new trial. 


V. 

There Was No Error in the Court’s Instruction that the 
Adult Flaintiff Could Recover Only for Expenses In¬ 
curred and the Point is Immaterial in View of the 
Verdict. 

The appellants complain of the trial court’s instruction 
that the plaintiff James E. Harris could recover for the 
medical expenses only if the jury found that he had in¬ 
curred such expenses. The portion of the charge in ques¬ 
tion is set forth at page 38 of the Appendix hereto; and 
the objection of counsel thereto is set forth on page 40 of 
tlie Appendix hereto. 

The issue arose by virtue of the testimony of Dr. Piggott, 
Miss Hall, the adult plaintiff and his wife, from all of which 
it appeared that the infant plaintiff was taken to the hos¬ 
pital and received there as an indigent patient; that the 
attending physician treated him by virtue of his status as 
a member of the staff of the hospital; that no bills were 
sent the infant plaintiff or his father, or their attorney, 
until it was made known that they contemplated filing a 
damage suit; that no agreement was made by either the 
adult plaintiff or his wife to pay any expenses; and that 
nothing had been paid on account of such expenses, al¬ 
though the adult plaintiff said at the trial that he consid¬ 
ered himself liable for them. (App. hereto, pp. 2-3, 7.) 
The adult plaintiff, James E. Harris, by amendment allowed 
at the trial, appeared as a party plaintiff in his own right, 
claiming the expenses for medical attention and hospitali¬ 
zation as damages. 

Under the evidence, the question arose as to whether the 
adult plaintiff had not allowed his son to receive medical 
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attention as a matter of charity, and then was seeking to 
recover damages for something which never constituted an 
“expense” to him. In this situation, the Court authorized 
the jury to award the adult plaintiff damages, if the jury 
found for the plaintiffs on the liability question, in an 
amount that represented the reasonable value of the medi¬ 
cal care and hospitalization, provided that the jury should 
find that the adult plaintiff incurred such expenses. This 
charge was entirely correct and proper. It is an elemen¬ 
tal^* rule in damage suits that the one seeking to recover 
damages from another for alleged expenses must show that 
such alleged expenses have at least been “incurred” by 
him. See, 15 American Jurisprudence, Damages, Section 
13S. 

But it is submitted that the point is immaterial in view 
of the verdict and judgment upon which this appeal is 
taken. The fundamental or primary issue in the case was 
that of liability. The jury found for the defendants upon 
that issue. The Court’s instruction as to what damages 
the jury might have awarded, if they had found for the 
plaintiffs, is obviously immaterial on this appeal. The 
Court will not consider on appeal matters that are imma¬ 
terial to the judgment under review. 

Steger v. Cameron. 71 App. D. C. 202; 109 F. (2d) 
347. 

Cunningham v. Springer. 204 U. S. 047; 51 L. Ed. 
662. ' 

Brohst v. Brock, 77 IT. S. (10 Wall.) 519; 19 L. Ed. 

1002. 

There is thereby no merit in this contention of the appel¬ 
lants, and it should not be considered by the Court. 
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VI. 

The Appellee Acker Company is Not Liable for the Acts of 
the Defendant Roberson in Any Event. 

Counsel for the appellee Acker Company think they have 
demonstrated in the prior points herein that there is no 
merit in the contentions made by appellants on this appeal, 
andlthat the judgment should be affirmed. However, upon 
the contingency that the Court might be persuaded that re¬ 
versible error was committed in some particular, this ad¬ 
ditional point is presented to demonstrate that there should 
be no reversal of the judgment in favor of this appellee in 
any such event. 

One of the primary defenses made by the Acker Company 
was that it was not liable for the acts of the defendant Rob¬ 
erson, in that he was an independent contractor, and that 
the Automobile Financial Responsibility law imposed no 
liability since the trailer was not a “motor vehicle” and 
was: not being operated upon a public highway at the time 
of the accident. After all evidence had been submitted at 
the trial, this appellee moved the Court to direct a verdict 
in its favor; but the Court denied the motion, subject to a 
later determination, as is authorized by Rule 50 of the Fed¬ 
eral Rules of Civil Procedure (App. hereto pp. 28-30). The 
action of the Court in denying the motion was considered 
erroneous; but the jury returned a verdict in favor of the 
defendants, and there was nothing further for this appellee 
to argue to the trial court, and nothing for it to appeal from 
to this Court. 

The point is now made in support of the judgment upon 
the premise that this Court will sustain a correct and proper 
judgment, regardless of defects, errors, or irregularities 
not inconsistent with substantial justice. See: 

Fay v. Doyle, 68 App. I). C. 199; 95 F. (2d) 110. 

I Campbell v. District of Columbia, 64 App. D. C. 375, 
378; 7S F. (2d) 725. 

i Capital Apartment Carp. v. Puss-os, 62 App. D. C. 
136; 65 F. (2d) 482. 
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District of Columbia v. Chessin, 61 App. D. C. 260, 
264; 61 F. (2d) 523. 

Rule 61, Federal Rules of Civil Procedure. 

28 U. S. C. A. 391. 

The claim against the appellee Acker Company is based 
upon the doctrine of respondeat superior, which necessarily 
presents issues in addition to the question of negligence on 
the part of the defendant Roberson. These issues are sev¬ 
erable, and no legal obstacle exists against affirmsate there¬ 
on, in the event reversal should be ordered as to the appel¬ 
lee Roberson. 

The trial court ruled that Roberson was an independent 
contractor, and that no agency relationship existed (App. 
hereto, pp. 31-2). That conclusion is the only conclusion 
that can properly be drawn from the evidence. The facts 
are that Roberson was engaged in the trucking business, as 
a dump truck operator. He owned two trucks, driving one 
of them himself, sssk paying all of the expenses, and haul¬ 
ing for the Acker Company and other contractors. He was 
compensated on a flat rate basis. (App. hereto, pp. 6. 8-9, 
12-15) The trailer in question was owned by the Acker 
Company. It was used to move their excavating machinery. 
The trailer had been turned over to the defendant Roberson 
so that he might move the machinery, hooking the trailer 
to his truck, and moving both the trailer and the machinery 
as the cargo. 

It is to be noted that Roberson was probably a “contract 
carrier” within the meaning of Section 203 of the Inter¬ 
state Commerce Act (49 U. S. C. A., Sec. 303(15)). 

The theory upon which the Acker Company was sued is 
that the trailer was a motor vehicle within the meaning of 
the Automobile Financial Responsibility Act (D. C. Code 
(1940), Title 40, Sec. 401 et seq.). Section 413 does provide 
that the term “motor vehicle” shall include trailers, motor¬ 
cycles and tractors. Upon the view that the trailer was a 
motor vehicle under the statute, the trial court denied the 
motion for a directed verdict. 
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The Financial Responsibility Act was expressly declared 
not to repeal any of the provisions of the Traffic Acts of the 
District of Columbia. Section 401 thereof directed that it 
should be construed as being supplemental to said Traffic 
Acts. Tt is incorporated as one of the chapters of Title 40. 
Looking at other sections of Title 40, we find that: Section 
101 defines a “motor vehicle” as “any vehicle propelled by 
an internal-combustion engine or by electricity or steam”, 
except certain vehicles not pertinent here, and separately 
defines “trailer” as “a vehicle without motor power in¬ 
tended or used for carrying property or persons and drawn 
or intended to be drawn by a motor vehicle” irrespective of 
whether the property is carried on the trailer or the motor 
vehicle or both. Section 602 defines “motor vehicle” as 
“all vehicles propelled by internal-combustion engines, elec¬ 
tricity, or steam”, etc., and separately defines “vehicle” 
as “any appliance moved over a highway on wheels or trac¬ 
tion tread”, etc. 

There is nothing in the Financial Responsibility Act that 
justifies any departure from the distinction, existing in the 
statute and in common understanding and usage,between a 
trailer and a motor vehicle. Some construction is neces¬ 
sary to give effect to all of the provisions of Title 40 of the 
D. C. Code, and the onlv reasonable construction to give 
Section 413 is that it was intended to include a trailer-trac¬ 
tor combination as a motor vehicle. Certainly, there is 
nothing to suggest an intention to make a trailer into some¬ 
thing different from what it is well known to be; and the 
Court should hold that the Financial Responsibility Act is 
not applicable to a mere trailer, not part of a combination 
motor vehicle unit. It is submitted, therefore, that the 
trailer in question in this case was not a motor vehicle, and 
the provisions of Chapter 4 of Title 40 of the Code were not 
applicable thereon. 

The second phase of this argument is predicated upon 
Section 403 of Title 40 of the Code, which is the section re¬ 
lied upon by the appellants in seeking to hold the Acker 
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Company liable. The second paragraph of Section 403 es¬ 
tablishes the artificial rule of agency upheld by this Court 
in Forrester v. Jerman, 67 App. D. C. 167; 90 F. (2d) 412. 
There it is provided that whenever any motor vehicle shall 
hr operated upon the public highwaijs of the District of Co¬ 
lumbia by any person other than the owner, with the con¬ 
sent of the owner, express or implied, the operator thereof 
shall, in case of accident, be deemed to be the agent of the 
owner of such motor vehicle. In addition to the element of 
consent, two conditions arc imposed, namely: One, that 
the vehicle be operated upon the public highways of the 
District of Columbia: and, two, that it be operated by a per¬ 
son other than the owner. Neither of these two conditions 
were met by the facts in this case. 

With respect to the place where the accident occurred, 
the conclusion is inescapable that the trailer was on private 
property. All of the witnesses placed it as being near unto 
an old fence which was established by Mr. Pate, and by Mr. 
Chinnjthe representative of the Surveyor of the District of 
Columbia, as being sixteen feet west of the west boundary 
of West Virginia Avenue on private property. The evi¬ 
dence is also uncontradicted that the defendant Roberson 
owned the truck or motor vehicle which was being “oner- 
ated” at the time. 

The Automobile Financial Responsibility law is in dero¬ 
gation of the common law, and affects substantial rights. 
As this Court has ruled, it cannot be extended by implica¬ 
tion to include persons who do not come within its terms, 
but must be strictlv construed. 

Wood v. White, 68 App. D. C. 341; 97 F. (2d) 646. 

Thus, we have a situation in which the statute does not 
fit the facts, and in which a reasonable view compels the 
conclusion that it was not intended to fit such facts. With¬ 
out any relationship of master and servant, and not being 
within the terms of the Financial Responsibility Law, there 
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is no basis in law for holding the Acker Company liable for 
the acts of the defendant Roberson, whether those acts be 
deemed negligent or not. For this reason, the judgment in 
favor of the appellee Acker Company should be affirmed as 
to it, regardless of the view taken upon any other question 
in the case. 

CONCLUSION. 

In conclusion, it is respectfully submitted that no reversi¬ 
ble error was committed by the trial court, and that any 
questions that might be deemed to have been involved in the 
case have been properly decided by the jury. In any event, 
the judgment in favor of this appellee should be affirmed 
because there is no basis in law for holding it liable. 

It is respectfully submitted that the judgment should be 
affirmed. 

Albert F. Beasley. 

Eugene X. Murphy, 
Investment Building, 

i Washington, D. C. 

Raymond M. Hudson, 

! Peoples Life Insurance 

Building, 

! Washington, D. C. 

i Attorneys for Appellee . 

B. B. Acker Company , Inc. 

Brashears. Beall & Beasley, 

Hudson, Creyke & Hudson, 
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1 This appendix duplicates some of the parts of the record con¬ 
tained in the Appendix to Appellants’ Brief. Counsel have taken 
the libertv of printing such duplicating portions of the record by 
reason of* the fact that appellants, proceeding in forma pauperis, 
have filed a typewritten brief and appendix with carbon copies not 
so legible in places, and of the notion that a complete appendix to 
this appellee's brief would be an added convenience to the Court 
and counsel. It is hoped that this action is approved by the Court. 
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Narrative Statement of Plaintiffs’ Evidence in Chief. 

9 Endorsed: Filed Xov. 3,1942 Charles E. Stewart, 

Clerk 

In the District Court of the United States 
For the District of Columbia. 

i Civil Action, File Xo. 11,346. 

Dox.d.n TIaimus, An Infant, by James E. Harris, his father, 
and next friend, and James E. Harris* Plaintiffs, 

v. 

Hyman B. Roberson, and B. R. Acker Company, Inc., 

Defendants. 

Narrative Statement of Plaintiffs’ Evidence i)t Chief 

Be It Remembered, the above entitled cause duly came 
on to be heard before Mr. Justice David A. Pine and a jury 
then and there duly impaneled, on the 24th of April, 1942; 
and thereupon, after opening statements were made by 
counsel for the plaintiffs and the defendants, respectively, 
the following proceedings were had and the following evi¬ 
dence adduced by the plaintiffs: 

Thereupon, Dr. John B. Pigoott was called as a witness 
for the plaintiffs, and, upon taking the stand and being duly 
sworn, testified that he was a duly licensed physician in the 
District of Columbia, and a member of the staff of the Cas¬ 
ualty Hospital; that as a staff doctor he was called upon 
to treat the plaintiff Donald Harris, who was brought to 
the hospital on the 1st of May, 1940; that he found that 
Donald Harris was suffering with a laceration of his lip, 
abrasion and laceration of his face, and a fracture of the 
right! thigh with separation and overriding of the frag¬ 
ments; that he placed the leg in traction and applied a cast 
which remained on for one month; that Donald Harris 
was discharged from the hospital on the 15th of July, 1940; 
that he examined the leg on the 25th of July, 1940 and found 
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that the fracture had united in good position with firm 
bony union; that he last saw Donald Harris on the 12th of 
August, 1940; that the said injuries were very pain- 
10 ful and serious; that the plaintiff had a scar about 
the size of a dime on his upper left lip that is perma¬ 
nent ; and that he had rendered a bill which he had reduced 
to Three Hundred Dollars ($300.00), and he thought that 
was a fair and reasonable charge for his services. On cross- 
examination, he testified that he had not rendered a bill to 
anyone until the attorney for the plaintiffs had contacted 
him, requesting a report, and then he sent a bill to the attor¬ 
ney in the amount of Five Hundred Dollars ($500.00); that 
he had not been employed by anyone, and the plaintiff Don¬ 
ald Harris came under his care solely by reason of his po¬ 
sition as a member of tlie staff of the hospital; and that 
while he was on the staff at the hospital he expected pay¬ 
ment for his services in this case if plaintiff’s father could 
afford to pay him. 

Thereupon Eleanor Hall was called as a witness for the 
plaintiffs, and, upon taking the stand and being duly sworn, 
testified that she was a clerk at the Casualty Hospital; that 
she had the hospital records respecting Donald Harris; 
that such records showed an admission to the hospital on 
the 1st of May, 1940, and a discharge on the 15th of July, 
1940; and that the hospital bill was in the amount of Four 
Hundred Forty One Dollars and Fifty Cents ($441.50), 
which was identified by her and marked as plaintiffs’ ex¬ 
hibit No. 1. On cross-examination, she testified that the 
hospital employs internes and house doctors, who are avail¬ 
able to patients as a part of the hospital’s facilities and ser¬ 
vices; that Donald Harris was received as an indigent pa¬ 
tient; and that no bill had been sent to Donald Harris or 
his father; but that a lien (#247) was filed in the District 
Court on July 16,1940. 

Thereupon, Donald Harris, colored, the infant plaintiff, 
was called as a witness, and, it appearing that he was then 
onlv eight vears of age, the Court and counsel examined him 
at length on voir dire, after which the Court ruled that he 
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might testify. Thereupon, he was duly sworn, and testified 
that his leg and face were injured; that the truck ran over 
him: that it was day time; that he had been playing 
11 1 in the back of their yard, 1903 Capitol Avenue, X. E.; 

1 that he was seated on the right rear part of the 
trailer, with his hand on the right rear wheel, when the 
trailer started moving, and it threw him or he fell, and the 
right rear wheel of the trailer ran over him; that “Piggy” 
was on the trailer with him; that “Piggy” jumped off, and 
lie tried to jump off too; that he did not see the man who 
came to get the trailer: that he and “Piggy” and several 
others had been playing in and around the trailer, which 
had been there every day the men had been working on the 
steam shovel, jumping up on it and then off of it; that 
“Pi^gy" had suggested the game; that the others had got¬ 
ten off the trailer at the time; and that he did not know the 
trailer was going to be moved. On cross-examination, he 
testified that he and the others had been playing on the 
trailer when the man backed the truck up to it; that they 
all got off the trailer when it was hooked up to the truck; 
that then he and “Piggy” ran back and jumped on the 
trailer; and that, as it began moving, “Piggy” jumped off, 
but when he attempted to get off he fell and the wheel ran 
over him. 

Thereupon, Clarence (Piggy) McFarland, colored, was 
called as a witness for the plaintiff, and, it appearing that 
he was then an infant nine years of age, the Court and 
counsel examined him at length on voire dire, after which 
the Court ruled that he might testify. Thereupon, he was 
duly sworn, and testified that he, Donald Harris, and others 
had been on the vacant ground in back of their houses, play¬ 
ing on the trailer that was parked there; that Lawrence Wil¬ 
liams had been playing with them but had gone when the 
accident occurred; that the trailer was parked about twelve 
(12) feet off the highway, and had been there three days; 
that some man had brought a steam shovel on the trailer, 
and left it there: that the defendant Roberson and another 
man came up in a truck, which was backed up and fastened 


to the trailer; that lie was sitting on the back of the trailer 
by the wheel, and when the trailer started to move he 
jumped off; that the truck first backed up; and that when 
Donald Harris tried to get off, he fell and the wheel ran 
over him. On cross-examination, he testified that he 
12 and the other boys had been playing jumping on and 
off the trailer; that they all got off the trailer when 
the man fastened it to the truck; and that after the defen¬ 
dant Roberson had gotten in the truck, he and Donald Har¬ 
ris ran back to jump on and off the trailer once more. 

Thereupon, Lawrence Williams, colored, was called as a 
witness for the plaintiff, and, it appearing that he was then 
an infant nine years of age, the Court and counsel examined 
him at length on voir dire, after which the Court ruled that 
he might testify. Thereupon, he was duly sworn, and tes¬ 
tified that he was up by his house, in back of his house, when 
the accident occurred; that he did not see the accident; that 
he had been playing with Donald Harris and the other on the 
trailer, which had been parked there for three days; that this 
was the first day they had played on it; that he did not see a 
truck pull up and park in the rear of the trailer; that no one 
told him to get off the trailer, but he left to go home and get a 
ball; that Donald Harris had been on the rear of the trailer; 
that three of them had been playing on the trailer; that 
when the trailer started off, it first backed up and then went 
ahead. 

Thereupon, Gillard John Steward, colored, was called as 
a witness for the plaintiffs, and, upon taking the stand and 
being duly sworn, testified that he resided at 1907 Capitol 
Avenue, N. E.; that on the afternoon of the first of May, 
1940, he was in the rear of his house, near a wood shed at 
the rear (east end) of his lot, cutting, or as he said “maul¬ 
ing”, wood; that he saw a bunch of kids playing on or about 
a large, flat-body, low trailer parked on the lot a short dis¬ 
tance south of where he was, up near an old fence situated 
there; that he recognized Donald Harris as one of the boys; 
that some men came up and attached the trailer to a truck; 
that the boys scattered away from the trailer; that a mo- 
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men! or two later lie looked up and saw Donald Harris on 
the trailer; that the trailer “jerked” or started off 
abruptly, and Donald Harris fell in front of the right rear 
wheel, and the wheel ran over him; that at the time the left 
front wheel of the truck was out in West Virginia 
13 Avenue; that the driver of the truck apparently did 
not know the accident had occurred, and the truck 
and trailer continued on out into V est Virginia Avenue and 
drove away, going south on West Virginia Avenue; and 
that lie went over to Donald Harris, picked him up and 
took him into Donald Harris’ house. On cross-examination, 
he was interrogated as to just where he was at the time ot 
the accident, and stated that he was outside of his own lot, 
beyoiid (east of) the fence, on the vacant lot just in rear 
of his house; but he stated that he was cutting wood, and 
then Stacking it in the shed inside his lot, and admitted that 
there was ample room inside his lot and near the door of 
the shed where he might have cut the wood and more easily 
placed it in the shed; and that if he had been inside his lot, 
a lattice fence would have been between him and the scene 
of the accident. 

Thereupon, Paul Freeman, colored, was called as a wit¬ 
ness for the plaintiffs, and, it appearing that he then was 
an infant ten years of age, the Court and counsel examined 
him at length on voir dire, after which the Court ruled that 
lie might testify. Thereupon, he was duly sworn, and testi¬ 
fied that he saw Donald Harris after the accident; but that 
he lived at 1925 Capitol Avenue, N. E., and was playing in 
the Street close to his house at or about the time the acci¬ 
dent occurred: and that he did not see the accident or know 
just how it happened. 

Thereupon, Lyman Roberson, colored, one of the defen¬ 
dants, was called as a witness for the plaintiffs, and, upon 
taking the stand and being duly sworn, testified that he 
owned two Ford dump trucks, one of which he drove him¬ 
self: that he used his trucks in hauling dirt from construc¬ 
tion jobs on a contract basis of a stipulated amount per 
load; that he did such hauling for the defendant B. R. 
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Acker Company, Incorporated; that he also had an arrange¬ 
ment with the Acker Company to move its steam shovel to 
and from construction jobs, using the trailer which belonged 
to the Acker Company on which the steam shovel would be 
loaded; that he was paid a contract price of Five 
14 Dollars ($5.00) for each move of the shovel; that he 
had taken the steam shovel, loaded on the trailer, to 
the location in the 1900 block on the west side of West Vir¬ 
ginia Avenue; that the steam shovel was unloaded, and he 
then pulled the trailer off away from the spot where the ex¬ 
cavating work was being done and parked it on a vacant 
lot, near an old fence and four or five feet off the road; that 
he left it there all day; and that he went back late in the 
afternoon to move the trailer and park it near his home for 
the night. 

Thereupon, James E. Harris, colored, one of the plain¬ 
tiffs, was called to testify on behalf of the plaintiffs, and, 
upon taking the stand and being duly sworn, testified that 
he resided at 1903 Capitol Avenue, N. E.; that he was the 
father of Donald Harris; that a few hours after the acci¬ 
dent he saw Donald Harris in the hospital; that someone 
at the hospital asked him about the bill and who would be 
responsible; that he talked with Dr. Piggott; that he con¬ 
sidered himself liable for the expenses, and intended to pay 
them when he could; and that his wife had had six children 
in Columbia Hospital, and he had paid their expenses there. 
On cross-examination, he testified that lie had never re¬ 
ceived a bill from either the hospital or Dr. Piggott; and 
that he had not paid anything on account of either bill. 

Thereupon, Mrs. Dora Virginia Harris, colored, was 
called as a witness for the plaintiffs, and, upon taking the 
stand and being duly sworn, testified that she was the 
mother of Donald Harris; that Donald Harris was six years 
old when the accident occurred, having been born on the 
13th of May, 1934; that she took Donald Harris to the hos¬ 
pital after the accident, but did not discuss the matter of 
payment of the hospital’s bill with anyone; that Donald 
Harris was released from the hospital on the 15tli of July, 
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1940; that he began walking immediately after his return 
home from the hospital; and that he seemed to have recov¬ 
ered from his injuries as he made no complaints. 

The plaintiffs introduced the following exhibits in evi¬ 
dence; Plaintiffs’ exhibit Xo. 1, being the bill of the East¬ 
ern Dispensary and Casualty Hospital in the amount of 
Four Hundred Forty One Dollars and Fifty Cents 
15 ($441.50). Plaintiffs’ exhibit Xo. 2, being a photo¬ 

graph of the trailer in question. Plaintiffs’ exhibit 
Xo. 3, being a photograph taken south of the scene of the 
accident, and showing particularly the west side of West 
Virginia Avenue, and the brick building and sidewalk 
erected after the accident. Plaintiffs’ exhibit Xo. 4, being 
a photograph showing the rear of premises No. 1901, 1903, 
1905, etc., Capitol Avenue, Xortheast. 

Thereupon, the plaintiffs rested their case. 

Approved: 

DAVID A. PIXE 

Justice 

\ November 30, 1942 

Approved by; 

VIVIAN O. IIILL, 

Attorney for Plaintiffs 

Approved : 

ALBERT F. BEASLEY, 

Attorney for defendant Acker Co. 

Excerpts from Transcript of Testimony for Defendants and 

in Rebuttal. 

19 V itness Lyman B. Roberson, one of the defen¬ 
dants herein, 

*•••••••#» 

On Direct Examination 


****•*•##* 

20 How do you make your living, Lyman? A. Driv¬ 
ing a truck. 
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Q. Wliat kind of a truck? A. Ford dump truck. 

Q. Wliat did you do, or what were you doing this after¬ 
noon ? llow were you employed? A. Hauling dirt, or brick, 
whatever I can get to haul. 

Q. The ladies over here can’t hear you. A. Hauling dirt, 
and brick, or whatever I can get to haul. 

Q. You are one of the defendants in this case? 

You are Lyman B. Roberson; is that correct? A. Yes. 

Q. Now, directing your attention to on or about May 1, 
1940, you have heard the testimony of Donald Harris, and 
you know the fact that you are here being sued for some 
$10,000, I think it is $10,000, it is a lot of money, for an in¬ 
jury to this young lad? A. Yes. 

Q. To your knowledge did you hurt any child, either 
Donald Harris, or any child, on May 1, 1940? A. Not as I 
knows of. 

Q. Now, on that date did you have occasion to park a 
trailer, such as you have seen in this picture, taken just a 
short time ago, or were yon nulling that trailer on May 1, 
1940? A. Yes, sir, I was. 

Q. And it has been testified you parked it in the neighbor¬ 
hood, in the rear of 1901, 3 or 5? A. Yes, sir. 

21 Q. Do you remember where you parked it, whether 
it was in the rear of 1901, 3, 5, or 7? A. No, sir, I 
couldn’t say. 

Q. Somewhere in that neighborhood? A. Yes, sir. 

Q. Now, tell us just where you parked it? 

There has been a lot of talk about telephone poles. Did 
you park it by the telephone poles? A. I parked it between 
the telephone poles and the fence. 

Q. You parked it between the telephone poles and the 
fence. You mean this fence (indicating), or the fence that 
was there at the time? A. Yes, the fence that was there at 
the time. I don’t know whether there has been a change, or 
not. 

Q. How close did you park the trailer to the fence? A. I 
don’t know. There was quite a bit of room. 
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Q. What time of clay did you park the trailer? A. Some 
time around 2 o’clock. 

Q. Of May 1, 1940? A. Yes. 

Q. And how long did the trailer stay there before you 
came to take it away ? A. It stayed there about three hours, 
because we quit about five o’clock. 

Q. And what did you do then? A. Then we stopped work, 
and I came with my truck and picked up the blocks and car¬ 
ried it away. 

#*##♦•*#*» 

23 Q. When you came back to take away the trailer 
did you notice whether there were any children there? 

A. There was four or five little kids kind of in my back, and 
by the time 1 got parked, another truck came up behind and 
he stopped and helped hold the tongue up and hooked it to 
the trailer. 

Q. Do you know who that was? A. Yes, Washington 
Lerch. 

24 Q. Is he here ? A. Yes, sir, he is here. 

Q. And what happened? A. I said, “You get on 

away.” 

By Mr. Hill: 

Q. Who said that? A. I said, “You get on away.” 

1 went to back up and 1 spoke to another kid, I was almost 
attached, and I said “Boy, get away so I can move,” I 
stopped right by him, and I picked the blocks up and threw 
them in the truck, and Wash said something— 

The Court: Who? 

The Witness: Washington Lerch, he said something to 
one of them, 1 don’t remember which one, and he said 
something smart, and I walked around the trailer, around 
the back, and picked up my two push irons about four feet 
long, and walked practically around the trailer on the left 
side and threw them in the body of my truck, and got in my 
truck and drove away. 
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By Mr. Taylor: 

Q. As you drove off, did you back up or go straight for¬ 
ward? A. I don’t think I backed up. 1 don't think there 
was any room to back up in. 

Q. And then thereafter you got the trailer, and threw 
these irons on the truck, and at that time were there any 
children on the trailer ? A. No. They had backed off maybe 
five or six feet back of the trailer on the side. 

Q. And you threw the irons in the truck and drove 
23 on off? A. Yes. 

Q. And what did Washington Lerch do after help¬ 
ing you hook the trailer to the truck? A. He got back in 
his truck and went on down the street ahead of me. 

Q. And how far ahead of you was he down the street? 
A. 1 couldn’t say, because 1 had to watch the traffic, and the 
trailer, and 1 had that long coupling, and I had to be careful 
because vou can’t come out with a long trailer like vou can 
with an automobile; you have got to come out and make a 
long turn and be kind of careful. 

Q. I will ask you this, then, before you put your car in mo¬ 
tion and pulled off do you know whether or not there were 
any children on the trailer then? A. No, not that I know of, 
and when I got in the truck I couldn’t see. 

Q. What do you mean? Didn’t you have a rear view 
mirror? A. I had a rear view mirror, but the truck body 
was right high, and the trailer was kind of low, and I 
couldn’t see the end of the trailer. 

Q. Do you remember whether you were watching back as 

vou went out in the street? A. I couldn't sav because I was 
• • 

watching the traffic. 

Q. How long would you say it was after you came around 
the end of the truck, and threw the irons in the truck, and 
got in the cab and drove away? Was it any length of time, 
or just a few minutes? A. Just a few minutes. I don't 
remember now because you have to wait for traffic to 
26 get out on the street with a long coupling like that. 
• ••••••••* 
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28 i Q. When was the first time after that that you 

heard anything about it? A. Later on I got a letter 
from Mr. Hill then some time, I don't remember. 

Q. Could you place about how long after the visit it was 
that vou got the letter.’ A. I could not. 

Q. What did you do about that letter? 

I mean, did vou see Mr. Hill after vou received 

29 that letter? A. Xo. I went down to my insurance 
company and reported it to them, and showed them 

the letter I had gotten. 

Mr. Taylor: May we approach the Bench? 

The Court: Yes. 

(Thereupon counsel approached the Court’s Bench, and 
the following occurred out of the hearing of the jury:) 

Mr. Tavlor: I knew niv man was dumb, but 1 didn't think 
lie was so dumb. 

I think I should be allowed to show that there was no 
coverage, that they turned him back. 

The Court: 1 will let you show that. 

(Thereupon counsel returned to the trial table and the 
following occurred in the hearing of the jury:) 

Bv Mr. Tavlor: 

Q.iWhat then did your insurance company tell you about 
their responsibility? A. Well, they claimed that they 
wouldn't be reliable for the trailer doing the damage. 

The truck didn’t do the damage. 

Q.iDid they tell you why? A. Well, I don't remember if 
they told me why, or not, but they claimed the trailer wasn’t 
insured with them, or something like that. 

Q. And then they disappeared from the picture com¬ 
pletely? A. I never did hear anything more from them. 
• •••••**#* 

30 On Cross-examination 

*###**#*** 

Q. Wlio told you where to take it to? A. He tells 
! me when to take the machinery, but he don’t tell me 


33 
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where to keep the trailer, because all the contractors prac¬ 
tically parks the trailer somewhere near the job. 

Q. He just tells you where to take the machinery ? A. 
Where to take the machinery. 

Q. And you take the trailer automatically? A. I take it 

V W w 

wherever it is convenient place, and a nice place to keep it 
out of the way. 

Q. Where it is off the street? A. Yes. 

.**##*#*** * 

30 Q. Then when you saw these boys playing on the 
truck, the trailer, and you tokl them to get out of the 
way, was Washington Lerch with you then? A. Yes, he 
was there. 

Q. And he was helping you with the business of getting 
this trailer ready to move, was he not? A. That’s 
right. 

37 Q. For the Acker Company; and when you walked 

from the truck back to the trailer, and from the trailer 
back to your truck, what side did you go on? A. The left 
side. 

Q. And you could see back on the left side? A. There 
was nobody on then. 

Q. Did you look? A. Sure. 

Q. I understood you to say a while ago that you didn’t 
look? A. I said I took my irons, and went on up to the 
truck and threw them on. 

Q. Did you tell Washington Lerch to get the boys off the 
truck before you moved it? A. There wasn’t any on. 

Q. Did you tell him to get them off in the first place ? A. 
Didn’t have to, no, sir. 

##•#•***•* 

39 By Mr. Beasley: 

Q. Now, Roberson, you have been for some time in 

40 in the trucking business, haven’t you? A. Yes. 

Q. Dump truck operator? 
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At this particular time is it not a matter of information 
here that you owned two trucks? A. Yes. 

Q. One of which you drove yourself ? A. Yes. 

Q. And the other one of which you hired a driver for; 
isn't that so? A. Yes, sir. 

Q. And in operating these dump trucks you worked for 
contractors who did excavating work, and who had dirt and 
grav|el, and so forth, to be handled away from the job? 

You did that, didn’t you? A. Yes. 

Q. And you worked for other contractors, too, about that 
time, the same as you did for the Acker Company from time 
to time, depending on where you were busy, wherever you 
could get work? A. Yes, wherever you could get a job. 

Q.iAnd it happened you did a good bit of work for the 
Acker Company? A. Most of it for the Acker Company. 

Q. j And whenever they had a job you got one wherever 
they had it— 

Mr. Hill: I don't think you should lead him. 

Mr. Beasley: Lead him? I'll lead him all I want. He 
is not my client. 

Mr. Hill: He is an agent of his client. 

41 The Court: That is one of the issues. 

Mr. Beasley: He absolutely was not. 

By Mr. Beasley: 

Q. Xow, when you worked for the Acker Company you 
had a contract price, so much an hour, or so much a load, or 
whatever it may have been at any time for doing the job, 
didn't you? A. Yes, sir. 

Q. And for that vou furnished vour own truck and either 
vour services if vou drove it, or another driver. 

It made no difference to the Acker Company who drove 
tlie truck, did it? A. No, sir. 

Q. And as part of your work in that respect you made an 
agreement with them to hook this trailer on to one of your 
trucks and move it about, job to job, as they might want to 
have their excavating machinery moved, didn’t you? A. 
Yes. 
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Q. You were paid the contract price for that for each 
move you made? A. l"es. 

Q. In the same way, using your own truck, driving it 
vcursolf. or otherwise, raid being paid for doing the job 
only; isn't that so? A. Yes, sir. 

Q. And your movement of this trailer in the meantime 
was a part of your contract with them for so much for each 
move of the equipment, was it not? A. Yes, sir. 
********** 
45 Examination by the Court 

Q. Did you have a written contract with the Acker Com¬ 
pany? A. No, sir. 

Q. How much did you get a load of dirt for hauling? A. I 
work by the hour; get a dollar and a quarter an hour for 
hauling dirt. 

40 Q. When you hauled machinery did you get a dol¬ 
lar and a quarter an hour? A. Get five dollars for 
moving a shovel. 

Q. What did you get for moving a trailer, one location to 
another? A. Didn’t get anything. 

Q. Didn’t get anything; that was lumped into the $5? A. 
Yes, sir, that was a part of the job. 

Q. And you bought your own gas? A. Yes, sir. 

Q. And you got five dollars for moving a shovel no mat¬ 
ter how far you had to move it? A. If it came from one 
side of Washington to the other I got five dollars. 

Q. Who told you where to dump the dirt after you took 
it off from the excavation? A. The foreman on the job. 

Q. The foreman; and you went and dumped it and came 

back? A. Yes, sir. 

Q. On the morning of the day that the accident occurred, 
you came from some place in Maryland with your own 
truck? A. Yes, sir. 

Q. Attached to which was the trailer? A. Yes. 

Q. And what was on the trailer? A. The shovel. 

Q. And when you got to this location on West Vir- 
47 ginia Avenue did you take the shovel off? A. Yes. 
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Q. Did you have to take it off the rear end or side? 
A. You have to uncouple it. 

Q. Uncouple the trailer? A. Uucouple the trailer, and 
take the front wheels out. 

You see this little car (indicating); we had a coupling: pin, 
and vou take that out, and vou take and lav down some 
blocks and walk the shovel up on the trailer (indicating;), 
and then we take the pin out and let it down on the ground, 
and pull the trailer back and attach it to the wheels. 

Q. On the afternoon that you moved this, on the after¬ 
noon! that this accident occurred and you moved it from the 
location, what was on that trailer? A. Nothing but the 
blocks. 

Tlie Court: Nothing but the blocks. That is all. 

"Witness Washinoton Leach (erroneously spelled Lerch). 
a witness called by defendant Roberson. 

48 On Direct Examination 

■**######## 

41) Q. Directing your attention to May 1, where were 
you working? Where was the main place? A. Where 
was I working at the time? 

Q. What is your vocation? What do you do for a living? 
A. Drive my own truck; independent hauler. 

Q. What kind of a truck? A. Dump truck. 

Mr. Hill; Ask him; was it a Ford dump truck? 

The Witness: Yes, sir. 

Mr. Hill: The same kind of truck? 

The Witness: Yes. 

Bv Mr. Tavlor: 

Q. Were you hauling from the same place that he was? 
A. Yes, sir, I was. 
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Q. You didn’t have any duties involving the trailer that 
was involved in this accident, did you? 

Mr. Hill: Ask him what he did. 

By Mr. Taylor: 

Q. Did you have anything to do with the trailer? A. 
Sure. I helped Roberson hook the trailer up. 

Q. I mean were you paid to do that ? A. Xo, sir. 

Q. You just helped him to hook the trailer up. 

50 How did you happen to come to help him hook the 
trailer up that day— A. I come from taking a load 

of dirt, and I saw him stop there, and I stopped and helped 
him hook the trailer up to his truck. 

Q. Where were you parked with your truck? A. In back 
of the trailer. 

Q. How far would you say? About five feet in the rear 
of the trailer. 

Q. Now, as you drove up to the place where you parked 
about five feet in the rear of the trailer, did you notice any 
one within any reasonable distance from that drivewav vou 
were using there? A. No. I didn’t notice anyone there at 
the time. 

Q. No one there at the time? A. No, not when I parked 
the truck. 

Q. Now, where you parked your truck, was that on or off 
the highwav? A. It was off the highwav. 

Q. In which direction were you headed? A. I was facing 
south on West Virginia Avenue. 

Q. Facing south on West Virginia Avenue ? A. Yes. 

Q. Now, at the time you reached the trailer, or went to 
hook it up, was that a small job or a good-sized job? A. It 
isn’t a small job. 

It is hard for one man to book it up. 

Q. Hard for one man to hook it up? A. Yes, sir 

51 Q. When you stopped your truck and got out to 
help Lyman hook up the trailer, did you notice any 

children around the trailer? A. I noticed some when I got 
out of my truck, and I run them off the trailer. 
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Q. Did you see them get completely off the truck? A. 
Thev got off at that time. 

Q. What did you do? A. I told them to get off the 
trailer, after we got it hooked up, and one of them said 
something offhand, and I said “I told you to get off,” and 
I got in mv truck and drove on down the street. 

Q. Do vou recall how far Roberson was behind you when 
vou got on to West Virginia Avenue? A. I don’t know how 
far he was. 

Q. Had you finished coupling the trailer to Roberson’s 
truck when you got into the cab? A. Yes, sir, it was all 
1 looked up. 

Q. Robertson was ready to leave? A. He had two ingle 
irons to throw into his truck, I think. 

Q. And you got into your cab and you pulled around on 
West Virginia Avenue and he followed you? A. That’s 
right. 

Q„ Can you say positively when you got in your cab 
whether or not there were any children on the trailer? A. 
I cotddift say; I wouldn’t want to swear when I got back 
in mv cab that there wasn't any on. 

Q. I mean when you got in your cab. A. No, not 
52 i when I got into my cab there wasn't any on. 

Q. Now, do you recall whether or not Roberson 
backed his trailer up or went straight ahead from where he 
was? A. He had no need to back up. 

The Court: No; he asked you if you know if he did. 

The Witness: No; T don't know if he did. 

By Mr. Taylor: 

Q. Now, when was the first time you had any knowledge 
of the young colored boy being hurt? A. The next morn¬ 
ing when I reported back to work. 

*#•••••••• 
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63 On Cross Examination 

By Mr. Beasley: 

Q. Lerch, you own your own truck? A. Yes. 

Q. And you work for Acker & Company and other con¬ 
tractors on the basis of so much a load, or so much an hour, 
whatever it might be? A. So much an hour. 

Q. That included vour truck? A. And mvself. 

64 Q. And yourself, or anybody else driving the truck? 
A. Yes. 

Q. Did you have more than one truck? A. I had one 
truck. 

Q. And generally you drove that yourself? A. Drove it 
myself. 

Q. You paid for the gas and oil? A. I paid for the gas 
and oil. 

Q. And reparis? A. I kept it up myself. 

Q. And the amount you got per hour covered everything? 
A. That’s right. 

Q. Now, with respect to instructions, isn’t it true that 
all the contractor told vou to do, or rather told vou, was 
the place where you could dump the dirt and get rid of it? 
A. They told me to get a load, and the closest dump we 
could put it was out in Maryland. 

Q. lie told you he had found a dump there, and that was 
the place to dump the dirt? A. He didn’t tell me; some of 
the other drivers told me. 

Q. That is all the instructions you got about operating 
your truck? A. That is all. 

*••***#*#* 

74 Witness William A. Pate, called as a witness for 
defendant Acker Company, 

On Direct Examination 

• ••••••••• 
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7G Q. Have you any professional or skilled qualifica- 

i lions, Mr. Pate:’ A. I am a registered civil engineer. 
77 Q. You studied civil engineering in some recog¬ 
nized school? A. Yes, sir, I graduated from Cath¬ 
olic University. 

Q. And have you a degree? A. Yes, two of them. 

Q.i And since that time you have been engaged in en¬ 
gineering work.’ A. Yes, sir. 

Q. Did you personally, or with someone else, actually 
supervise the excavation on the job we have been referring 
to.’ A. I started the excavation, I staked out the building 
site. 

Q. You staked out the building site? A. Yes. 

Q. Xow, with reference to that, Mr. Pate, did you have 
occasion to find the building line, or grade line, or any other 
line, between that lot, or block, in relation to West Virginia 
Avenue? A. \Ye had the building line established by the 
District Surveyor. 

Q. It was established by the District Surveyor? A. Yes, 
sir. 

Q. And was that shown on a plat, or anything of that 
kind, given to you? A. Yes, sir. 

Q. And as to the ground itself, how was that determined? 
A. The building line— 

Q. (interposing) Xo, I mean how could you find it? 
Could you look at the ground and see it? A. Xo, 
7S there were pegs. 

Q. Xow, do I understand from the building line, 
shown by the pegs on the ground, showing where the line 
was fixed, you determined the building line, and excavated 
in relation to it? A. Yes. 

Mr. Beasley: And right at this point, that is the thing I 
was going to show by the surveyor whom we expect in just 
a few moments, the location of the line on the plat so that 
there will be a tie-up between those two. 
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By Mr. Beasley: 

Q. Now, having fixed that line, as you have indicated, 
from the surveyor’s plat, and the pegs, can you tell us about 
the location of the property, or the nature of the property 
in reference to a fence that has been testified along here 
(indicating), in reference to a shed that has been testified to 
along here, and anything else there that would give us a 
definite indication of the nature and extent of this space be¬ 
hind properties numbered 1901, 3, 5, and 7, Capitol Ave¬ 
nue, and between the back of those properties and West 
Virginia Avenue? A. Well, the fence line that was there 
at that time going north and south, struck about the center 
of the foundations of the buildings; that was 16 feet, about 
16 feet back of the property line, and west of the property 
line. 

###•••#••• 

Q. Can you tell us from your knowledge, sir, at that time 
the distance between the fence and the property line which 
was on the west side of West Virginia Avenue, which would 
be the east boundary line of the private property line along 
there (indicating) ? A. It was about 16 feet west of the 
west property line on West Virginia Avenue. 

Q. I didn't quite understand that myself, the way you 
said it. Would you repeat it? A. The existing fence 
80 at that time was 16 feet west of the west property 
line of West Virginia Avenue. 

Q. Can you tell us something about the highway there? 

We had another photograph, here it is. 

Showing you again Plaintiffs* Exhibit 3, can you tell us 
if that accurately represents West Virgania Avenue as it 
existed at that time, having in mind only the street, not the 
new buildings that appear thereon? A. No, it doesn’t re¬ 
late to the street even. 

Q. It doesn’t? A. No. 

Q. Can you tell us what the differences are in conditions 
that then existed from what appears in the photograph? A. 




Well, there has been a sidewalk space put in there in front 
of the property line, and a strip of concrete that has been 
put in there. 

Q. Where is the concrete? A. Toward the center of the 
street. 

Q. That is in the roadway proper? A. In the roadway 
proper. 

Q. What about the telephone poles shown thereon? A. 
I doii’t recall any poles whatsoever down there. 

Q. Is the surface along there about the same as it was 
then? A. No. The secondary pavement went out to the 
property line. 

Q. Can you tell us what you mean by “secondary pave¬ 
ment’’? A. Well, it was work that was done by 
SI P. W. A., old broken material, broken up and put 

down bv dav labor. 

% • 

It had been dumped there a year or so before, and they 
just put it down. 

Q. Well, assume we had never heard about it, describe, 
please, what it looked like. A. It was put over the ma¬ 
cadam surface. 

Q. Was it real smooth ? A. No, it was not real smooth. 
It is broken concrete that has been placed by hand, broken 
up with a hammer, and then rolled, with a surface treat¬ 
ment of ordinary asphalt and slag put over the top of it. 

Q. Where did that extend to ? A. It extended right to the 
property line. 

Q. Now, when you found this property line as fixed in 
this plat, can you tell us if that would make any difference 
in the contour of the surface of the ground ? A. Yes. They 
had a dirt berm up there. 

Q. A what? A. A berm. 

Q. What is a berm ? A. The same as a curb. When the 
P. W. A. came along they smoothed it off, and the city 
dumped ashes in there, and there was a rise of about a foot 
or a foot and a half. 
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84 Q. Now, have you recently been to this scene and 
fixed the location of that fence? 

First, let me ask you, is there any part of that old fence 
remaining there today in that square which we are con¬ 
cerned with? A. Yes. 

Q. Have you returned there recently and undertaken to 
fix the location of the fence in relation to West Virginia 
Avenue, or any part thereof, as it exists today? A. Yes. 

Q. Can you tell us something about that ? A. I was there 
vesterdav noon, and the line tree that is back of the 
church, back on the property of the church, was the 
S5 fence line in 1940. 

The tree was on the fence line, because the grade 
stake next to it was 28 feet from the present pole line. 

Q. From the telephone poles? A. Yes. 

Q. As shown on Plaintiffs’ Exhibit 3? A. Yes, and it 
was 30 feet on the other side. 

The old fence is still in there, and that is 30 feet from 
the existing berm line now, back to that fence now. 

Q. At or about the time of this accident, on the day in 
question, did you see this trailer parked? A. Yes, sir. 

Q. Do you know where it was parked? A. Yes. 

Q. Having in mind the locations which you fix in lines, 
can you tell us us if it, or any part of it, was in what is 
properly the right-of-way of West Virginia Avenue? A. 
No, sir. 

Q. You can’t tell me? A. No, I say I can tell you. 

It was not within the limits of West Virginia Avenue. 

The Court: You mean from property line to property 
line? 

The Witness: Yes, sir, from property line to property 
line. 

*#*###***# 

103 Witness Marion W. Chinn, called as a wit¬ 
ness for defendant Acker Company. 
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104 On Direct Examination: 

* ********* 

Q.. Will you state your full name ? A. Marion W. Chinn. 

Qi What is your business or occupation, Mr. Chinn ? A. 
I am a computer from the Office of the Surveyor in the Dis¬ 
trict Building. 

Q. A computer? A. Yes, that is correct. 

Q„ .And do you appear here in response to a subpoena 
served on the Surveyor to produce certain records? A. I do. 

Q. And have you with you the records giving the survey, 
boundry lines, plat, and so forth, of a certain square or 
block, lying just west of West Virginia Avenue, east of 
Capitol Avenue, Northeast, north of Central Place and 
south of Fenwick Street, Northeast? A. I would not agree 
with your directions exactly. 

Q. All right, sir; correct me, if you will. A. West Vir¬ 
ginia Avenue runs in a general northeasterly direction, so 
it would be northwesterly of Central Place, southerly from 
Fenwick, bounded on the northeast by Fenwick, bounded 
on the southwest by Central, and bounded on the north¬ 
westerly by Capitol Avenue, Northeast. 

Q. Now, Mr. Chinn, we are interested in this case in fix¬ 
ing the boundary line of private property and the public 
right-of-way line between that square which, by the 

105 way, is Square 4045, isn’t it? A. That is right. 

Q. That is between the private property and the 
abutting edge of the right-of-way of the street known as 
West Virginia Avenue. A. I have that here. 

Q. Can you fix that for us? A. With reference to what 
do you wish it fixed? 

Q. As of May 1st, 1940, was there any— 

As of May 1st, 1940, do your records show any fence line, 
or anything of that kind, in that square? A. It shows no 
fence line, but it does show the location of buildings front¬ 
ing on West Virginia Avenue, the face of which buildings 
are on the dividing line between public and private space. 

Q. And is that as of May 1st, 1940? A. You will have to 
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give me a moment to inspect the records here (referring to 
records.) 

The buildings on Lots known as 16 and 18 were located 
tlie 31st of January, 1941. 

The Court: He said 1940. 

The Witness: 1940. Well, they evidence the line as of 
today. 

w 

Bv Mr. Beaslev: 

« * 

Q. Now, then, do you have any line— 

By the Court: 

( t ). (interposing) Was the line any different then? A. 
The line is the same today as it was then. 

Q. So the building line as of May 1st, 1940, is indi- 
106 cated by the east building line of those buildings 

built in 1941? A. Yes, sir. 

The Court: All right. 

Bv Mr. Beaslev: 

Q. Now, do you have a line that existed on or just be¬ 
fore the 1st of May, 1940, showing the real boundary line of 
the property facing on Capitol Avenue? A. The rear of 
the property facing on Capitol Avenue? 

You have the number of the lot? 

Mr. Hill: 1903. 

By Mr. Beasley: 

Q. No, along the line, the lot number; I think it is 1920, 
21, and 22. A. 1920, 21, and 22? 

Q. Yes. 

The Court: The rear line of those lots. 

By Mr. Beasley: 

Q. Could you fix them— 

A. (interposing) Yes; if I understand, the easterly boun¬ 
dary of those lots, the rear line, considering them to face 
on Capitol Avenue, they are 36 feet from the westerly line 




of West Virginia Avenue, .*>(j feet from the westerly line of 
West Virginia Avenue. 

The Court: You have given answers to questions with 
relation to lots which have not been brought in with refer¬ 
ence to numbers. 

Mr. Beasley: Yes, sir. 

By the Court: 

107 i Couldn't you describe the buildings, or lots, on the 
north side of Capitol Avenue, Northeast, the four 
lots beginning at the corner of Cpaitol Avenue and Central 
Avenue ? 

Can you identify them that way? A. Yes, sir, I can. 

Q. Well, can you identify them more definitely than that? 

Mr. Beasley: May I ask the witness this? 

By Mr. Beasley? 

Q.i From the description given you by the Court, can you 
say whether those are the same lots to which you have just 
testified from the description as lots Nos. 1920, 21 and 22? 
A. Yes, 1 can. Those are the same. 

By the Court: 

Q. Are those the same lots between the church and those 
lots on Fenwick Street? A. I couldn’t testify whether it 
is a church. 

There is a building, but I wouldn’t know whether it is a 
church. 

Q. Well, will you base your answer on the lot in the 
square we are talking about immediately north of Central 
Place, and then direct your attention to the three lots north 
of that? 

Nciw, are those the three lots you have testified about A. 
Yes, sir. 

Mr. Beasley: Mr. Hill, would you come here? I don’t 
want to take advantage of the witness, and this is rather 
Greek to me, and I want to ask the witness a question in¬ 
formally. 
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The Court: AVe will take a five-minute recess. 

(Thereupon a short recess was had, after which the fol¬ 
lowing* occurred:) 

10S The Court: All right. Have you nothing further? 

By Mr. Beasley: 

Q. Mr. Chinn, do you now have before you the records 
showing what is substantially—that is the boundary of AA’est 
ATrginia Avenue in 1940, in what is substantially the west 
side thereof, in relation to any fence, or lines in the square 
4045? A. Yes, I have here a record. 

Q. Is there any record on the plat of an old fence line, or 
a fence line, which would be in the rear of the property just 
north of Central Place facing Capitol Avenue? A. Yes, 
I have such a survey plat. 

Q. AVill you fix the location of that fence line in relation 
to the private property and public right-of-way line on the 
west side of AA’est ATrginia Avenue? A. On Central Ave¬ 
nue approximately 25 feet back from the westerly line of 
AA'est ATrginia Avenue the fence begins, running northeast¬ 
erly more or less parallel with AYest Virginia Avenue, its 
westerly line, and converging, as you move northward 
towards AYest ATrginia Avenue— 

Q. (interposing) It winds up how near AA'est Virginia 
Avenue? A. AA’ell, about sixtv, about seventv— 

The Court (interposing): Xo, he asked you how near it 
winds up at AA'est Virginia Avenue. 

The AATtness: At a point 70 feet north from where we 
started, approximately. 

By Air. Beasley: 

Q. Excuse me; 70 feet; how many in building lots? A. 

A'our sketch not being drawn to scale there, it would 
109 be very difficult to indicate it. 

It does not go as far as you are indicating. 

It goes about as far as the division line between the first 
two lots north of Central Place fronting on Capitol Avenue. 
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Q. Where does it go then? A. At the point opposite the 
division line between the first two houses north of Central 
Place the fence is about 15.7 feet from West Virginia 
Avenue. 

Q. And what course does it follow in relation to the boun¬ 
dary of West Virginia Avenue thence northward? A. Ap¬ 
proximately parallel. 

Q. And how far from it ? A. Between 15 and 16 feet, 
roughly ? 

Q. West? A. West of West Virginia Avenue, and ex¬ 
tends northwesterly only to the division line between lots— 
between 22, as shown on my record, which is the lot imme¬ 
diately south of the church. 

Q. The fourth lot from north of Central Avenue? A. It 
extends northerly to- the fourth lot north of Central Place, 
shown as 1907. 

Q. In other words, the plat which you have shows only 
the south half of this square? A. That is correct. 

Q. You do not show anything above that ? A. That is 
correct. 

Q. That is, on the plat that you have there before you, 
I this is 15.7 feet (indicating), and this is 15 feet out 
110 here (indicating) ? A. Approximately 15 feet. 

Q. Now, the line of West Virginia Avenue, to 
which you have made reference, is the line of demarcation 
between private property and the right-of-way, is it not? 
A. l r es, sir. 

Mr. Beasley: That is all. 

###*##**#* 


Motion for Directed Verdict. 

114 Mr. Beasley: Your Honor, at this time, all the tes¬ 
timony being submitted and before you, I move that 
you direct the jury to return a verdict in favor of the de¬ 
fendant Acker Company for two reasons: 
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First, that it docs not appear that the Acker Company 
was operating the trailer in question through any agent, 
and that the provisions of the Automobile Finance Respon¬ 
sibility Law do no! create anv artificial rule of a gene v bv 
which it would bo liable under the evidence before you in 
this case, that is to say, T submit that the trailer, under a 
proper construction of the statute, should not be taken and 
considered as part of a motor vehicle within the meaning 
of the term as used in that statute, the operation of which 
motor vehicles by a person other than the owner, with the 
consent of the owner, would make the owner liable, and, 

Secondly, as appears from the testimony herein, it was 
not being operated on public property and, therefore, the 
statute would be inapplicable. 

(Thereupon counsel argued the motion, a transcript of 
which, if desired, will be furnished as Appendix A to this 
record.) 

Mr. Taylor: If your Honor please, to make this short, 
I will incorporate as part of my motion, my motion 
115 of yesterday, and add to and emphasize the fact that 
the plaintiff has not made a case. 

(Thereupon counsel argued the motion, a transcript of 
which, if desired, will be furnished as Appendix B to this 
record.) 

The Court: T will let it go to the jury. 

Mr. Beaslev: Very well. 

» % 

Mr. Taylor: May I add to the record, for the purpose 
of my motion, the case in 108 Fed. 2d ? 

The Court: That is the express company case? 

Mr. Taylor: That is right. 

The Court: You have that in your record. 

You don’t care to sav anything more? 

Mr. Beasley: I think I have fully stated my position, 
and I think you understand it. 

I think you should direct a verdict. If you are not of 
the opinion that you should, I would only like to ask this 
one further thing, that I assume the motion is still before 
you under the Federal rules for reconsideration. 
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The Court: Oh, yes, you can move for reconsideration 
in ten days if the verdict goes against you. 

126 The Court’s Charge to the Jury. 

The Court: Ladies and gentlemen of the jury, you have 
been very attentive during the progress of the trial of this 
case 1 for the last three days, three days and a half. It has 
been more protracted than cases of this kind usually are, 
for one reason because there were several infant witnesses, 
and it was necessarv to examine them with great care to 
find out whether they were of sufficient intelligence to tes¬ 
tify, whether they had the powers of observation, powers 
of recollection, and the powers of communication, and the 
moriil responsibility to toil the truth. That delayed the case 
somewhat. 

There has been some delay in connection with some rather 
difficult questions of law which counsel have argued for me 
out of your presence, and because of those questions of 
law, which are rather difficult, I am asking you to listen 
attentivelv to this charge so that vou will be able, when I 
have completed it, to apply the law correctly to the facts 
as you find them from the evidence. 

A!s you know, this is an action brought by Donald Harris, 
the young man sitting there, now eight years of age, by 
his father and next friend, James E. Harris, and also an 
action by his father, James E. Harris, individually, brought 
against the two defendants, Lyman B. Roberson and the 
B. R. Acker Company, Incorporated, a corporation, the de¬ 
fendants. 

It is your duty to decide this case fairly and impartially 
upon the evidence, without sympathy or prejudice for or 
against any of the parties to this action. You must not let 
passion or emotion control you at all, but decide it entirely 
on the evidence. 

127 It is mv dutv to state the law of the case to vou, 
and it is your duty to accept the law as I state it to 

you, and apply it to the facts as you find them from the evi- 
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dence adduced in open court, that is, from the lips of wit¬ 
nesses who took the witness stand and from documents 
which have been received in evidence. I may comment on 
the evidence, hut if I do it is for the purpose of explain¬ 
ing the issues of the ease to you, and in so doing please 
understand that I am not in any way interfering with your 
sole and exclusive function to consider the evidence and de¬ 
termine the facts therefrom. If you think I have any views 
as to which side should prevail in this case, either because 
of this charge or because of colloquy of counsel, or because 
of my rulings on the admissibility of evidence, you will put 
those views entirely out of vour minds and will be in no 
sense governed by them, bearing in mind, as I have said be¬ 
fore, that you are the sole and exclusive judges of the facts 
and the sole and exclusive judges of the credibility of the 
witnesses, that is, of the credit to be attached to their tes¬ 
timony. 

The plaintiff’s claim is for damages on account of per¬ 
sonal injuries alleged to have been received by the wheel 
of a trailer running over a portion of the body of the in¬ 
fant plaintiff. The infant plaintiff, Donald Harris, claims 
damages for his pain and suffering resulting therefrom and 
for alleged permanent disfigurement. 

His father, the adult plaintiff. James B. Harris, claims 
damages for the medical and hospital bills alleged to have 
been incurred by him in behalf of his son as a result of this 
occurrence. 

The defendant Roberson is sued as the person who 
128 owned and drove a vehicle having an engine which 
has generally been called the “truck.” The defen¬ 
dant B. R. Acker Company, Incorporated, is sued as the 
corporation owning the vehicle without an engine, which 
has generally been called the “trailer” which was attached 
to the truck. 

There is no evidence that Roberson, the driver, was the 
agent, servant or employee of the Acker Company; in fact, 
the evidence is to the contrary, namely, that he was an in- 
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dependent contractor who was supplied with the trailer by 
the Acker Company for the purpose of performing his con¬ 
tract with the Acker Company. There being no agency, 
or no relationship of master and servant between the Acker 
Company and Roberson, the Acker Company is not re¬ 
sponsible for Roberson’s acts unless it comes within the 
purview of the so-called Automobile Financial Responsi¬ 
bility Act, which provides that whenever a motor vehicle— 
and a motor vehicle is defined as including a trailer—shall 
be operated upon the public highways of the District of 
Columbia by any person other than the owner, with the con¬ 
sent of the owner, the operator shall, in case of accident, 
be deemed the agent of the owner. This statute was one of 
the reasons for the relevancy of the testimony in connec¬ 
tion with the location of the trailer at the time of the occur¬ 
rence and makes necessary the separate consideration by 
you of the case against each defendant. You will have to 
consider them separately. 

At the outset I should state to you that an accident with¬ 
out negligence does not make out a case of liability as 
against either or both of these defendants. Negligence is 
the basis for recovery, and negligence is a fact to be proved 
like any other fact, and is not to be presumed from the 
mere happening of the accident. 

129 Now, I shall use the expression “negligence”—I 
have already—and I shall use the expression “rea¬ 
son care,” and I shall use the expression “preponderance 
of the evidence,” “fair preponderance of the evidence,” 
and at this time I think it would be wise for me to define 
those terms to you. 

You all know in a general way the meaning of the word 
“negligence,” but let me refresh your minds with a simple 
definition according to its legal meaning. According to its 
legal meaning negligence is the failure to use reasonable 
care. Reasonable care is that degree of care which a person 
of reasonable prudence and foresight would exercise under 
the particular circumstances existing at the moment. That 
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is a definition of negligence and reasonable care as applied 
to an adult. I shall give you another definition as applied 
to an infant. So, when you come to judge in this case as to 
whether or not Roberson was negligent you will bear in 
mind that you will test it by what a person of reasonable 
prudence and foresight would have done if he had been 
confronted with the same circumstances and the same con¬ 
ditions, according to the facts as you find them from the evi¬ 
dence in this case. 

Now, the term “preponderance of the evidence,” and 
“fair preponderance of the evidence” means that evi¬ 
dence which is most satisfying and convincing to your minds 
as jurors. It is the greater weight of the evidence. It 
means when you put the evidence in the scales, when you 
go to the jury room, that which weighs more heavily. It 
does not necessarily mean the greater number of witnesses 
on the one side or the other, and in considering and deter¬ 
mining where the preponderance of the evidence 
130 rests, on which side it rests, you may take into con¬ 
sideration the memory or lack of memory of the sev¬ 
eral witnesses who have taken the stand as evidenced by 
their testimony; their powers to observe or their lack of 
powers to observe, those things which they have seen or 
heard as shown by their testimony: their ability to commu¬ 
nicate by language or convey to you by words what they 
remember and what they have seen or heard; their bias or 
prejudice, if any; their interest or lack of interest; their 
demeanor and their attitude while testifying, and the prob¬ 
ability or improbability of their several statements. From 
these matters, taken into consideration with all the facts 
and circumstances in the case, you will determine where the 
preponderance of the evidence lies. Now, I have defined 
to you those terms of “negligence,” “reasonable care,” 
and “preponderance of the evidence,” and I want you to 
keep those definitions in mind as I refer to them. 

The plaintiffs’ claim of negligence is that while the in¬ 
fant plaintiff, Donald, was aboard the trailer the defendant 
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Roberson caused it to be moved and driven off when he 
knew or in the exercise of reasonable care should have 
kno\Vn that Donald was aboard the trailer, and that such 
conduct, if you find that he was guilty of such conduct, was 
negligent, and that such negligence proximately caused the 
infant plaintiff to be run over by the right rear wheel of the 
trailer. You will recall that the infant plaintiff testified that 
he went oil the rear end of the trailer and the trailer backed 
over him and then moved forward over him again. Another 
witness, one of his playmates, said he went off the right-hand 
side of the trailer between the front and rear wheels, 
131 and that the right rear wheel ran over him twice, al¬ 
though he did not explain how that took place. An¬ 
other witness, Mr. Stewart, who was mauling wood, at one 
time in his testimony, as T recall, testified that the plaintiff 
was'on the floor of the truck near the front and fell down be¬ 
tween the holes of the truck. There is no dispute that the 
infant plaintiff was injured, but there is a dispute as to how 
he was injured, and 1 have sought by examples of the testi¬ 
mony to show you the dispute, and that presents one of the 
issues you are called upon to examine. 

I first instruct vou when vou go to vour jurv room to take 
up the case of the plaintiffs against the defendant Rober¬ 
son, take it up against him alone, the driver and owner of 
the truck, attached to which was the trailer owned by the 
defendant Acker Company. 

In the case against Roberson the plaintiffs have the bur¬ 
den of proving by a fair preponderance of the evidence the 
following facts or elements before there can be recovery: 

One, that Donald was run over by this particular trailer; 

Two, that Donald was aboard the trailer at the time the 
defendant Roberson moved it; 

Three, that Roberson caused the trailer to be moved or 
driven off when he knew or by the exercise of reasonable 
care should have known that Donald was aboard the trailer; 

Four, that such conduct on the part of Roberson, if vou 
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find that was his conduct from the evidence, was negligence 
as I have defined that term to you; and 

Five, that such negligence, if you find it proximately 
caused the plaintiff Donald to be run over by the rear right 
wheel of the trailer, caused the plaintiff to be injured. 

132 If you find that the plaintiffs have sustained this 
burden of proof as to the defendant Roberson, your 

verdict will be for the plaintiff against the defendant Rober¬ 
son, unless you find contributory negligence, as to which I 
will give you further instructions later on in this charge. 

If you find that plaintiffs have not sustained the burden 
of proof, or that the evidence is evenly divided, your ver¬ 
dict will be for the defendant Roberson and also for the de¬ 
fendant Acker Company, and that will end the case, because 
unless Roberson is liable on account of negligence the Acker 
Company cannot be. 

In the event you find that the plaintiffs have sustained 
that burden of proof in the case against Roberson under 
these instructions, you will then proceed to the case against 
the Acker Company. In that case the plaintiffs have the 
burden of establishing by a fair preponderance of the evi¬ 
dence the same elements that I have already told you, with 
one addition, and I shall repeat them—and these elements, 
if I did not say so, must be established by a fair preponder¬ 
ance of the evidence, as I have defined that term to you? 

One—and this is the new element—that at the time of 
the occurrence the trailer was being driven, in part at least, 
upon a public highway in the District of Columbia by the 
defendant Roberson, that is, upon any street, road or public 
thoroughfare, which includes not only that part which was 
paved, but any other part of West Virginia Avenue which 
was open and accessible to the public as a thoroughfare east 
of the west building line of West Virginia Avenue; 

Two—and now I am repeating the other elements 

133 which are applicable in the case against Roberson— 
that the infant plaintiff Donald was aboard the trailer 

at the time the defendant Roberson moved it; 
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Throe, that Roberson caused it to be moved or driven off 
when he knew or by the exercise of reasonable care should 
have known that the infant plaintiff was aboard the trailer; 

Four, that such conduct, if you find that was his conduct 
on the part of Roberson, constituted negligence as I have 
defined it to you; 

Five, that such negligence, if you find it was negligence, 
proximately caused the infant plaintiff Donald to be run 
over bv the right rear wheel of the trailer and caused him 
to be injured. 

If you find that the plaintiffs have carried this burden of 
proof, your verdict will be for the plaintiffs against the de¬ 
fendant Acker Company as well as against the defendant 
Roberson, unless you find contributory negligence, as to 
which, as 1 have said, I will instruct you later in this charge. 

If they have not carried this burden of proof of negli¬ 
gence, or if the evidence is evenly divided, your verdict will 
be for the defendant Acker Company. 

In other words, you may find for the plaintiffs against the 
defendant Roberson without finding for the plaintiffs 
against the defendant Acker Company because of this addi¬ 
tional element which 1 have mentioned among the elements 
requisite to be proved to make out a case against the defen¬ 
dant Acker Company, but you may not find against the de¬ 
fendant Acker Company without finding also against the de¬ 
fendant Roberson. 

Now, as to the defense of contributorv negligence. 
134 This defense presents the following question for your 
consideration and determination: Was Donald Har¬ 
ris negligent under the standard of conduct applicable to 
him at the time he was injured, and did that negligence con¬ 
tribute as a proximate cause to the injury, if you find that 
it was negligence? 

Now, as to the standard of conduct, a child is not held to 
the same standard of conduct as an adult, and he is only 
required to exercise that degree of care which is ordinarily 
exercised by children of like age, mental capacity and ex- 
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perience. There is no precise age at which a child, as a 
matter of law, comes to be held accountable for his actions 
by the same standard as applies to adults. It is for you to 
determine the mental capacity and experience of Donald 
Harris at the time of the occurrence, and whether his con¬ 
duct was or was not such as might not have reasonably been 
expected from a child of his age, experience and capacity 
under the same or similar circumstances. 

If you should find under this instruction that there was 
contributory negligence on the parft of Donald Harris, and 
such negligence contributed as a proximate cause to the in¬ 
jury, Donald Harris cannot recover and your verdict will 
be for both defendants. 

Contributory negligence, being an affirmative defense, 
the burden of proof is upon the defendants to establish it by 
a fair preponderance of the evidence. 

Counsel have requested certain instructions, or prayers 
as we call them, which I have granted and which constitute 
the law in respect to the matters therein dealt with. I be¬ 
lieve they are more or less repetition of what I have already 
said. If thev are, vou will understand that because 
135 I am reading them I am not unduly emphasizing 
them. I am simply reading them, and they are to be 
considered as part of my charge to you as a whole. 

I read defendant Roberson’s instruction Xo. 1: 

“You are instructed as a matter of law that if you find 
from the evidence and testimony presented to you during 
this trial that defendant Roberson exercised that degree of 
care that any reasonably prudent man would have exercised 
under the circumstances, then you must find for the defen¬ 
dants.” 

Roberson’s instruction Xo. 2: 

“You are instructed as a matter of law that the burden 
of proving defendant Roberson’s negligence was upon the 
plaintiff and you cannot infer such negligence merely from 
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the happening’ of the accident. If you believe that the plain¬ 
tiff lias not proved the same by the evidence presented to 
you in this trial, then your finding must be in favor of the 
defendant.” 

Defendant Roberson's instruction No. 6: 


“You arc instructed as a matter of law that defendant 
Roberson was not required by law to exercise the highest 
degree of care in the situation presented by the evidence in 
this case, but that he was required to exercise only ordinary 
care, and if you find that he did exercise ordinary care in 
the premises then you must find in his favor.” 


Those are all I have granted. 

If you find for the plaintiffs against either or both of the 
defendants, you will render a verdict for the infant plaintiff 
in such an amount as will fairlv, reasonable and ade- 
13G quately compensate him for his pain and suffering 
1 proximately resulting from the injuries sustained by 
him at the time of this occurrence, and for his disfigurement, 
if you find he was disfigured proximately resulting from the 
occurrence. 

If you find for the plaintiffs against either or both of the 
defendants, then you will take up the question of the verdict 
to be rendered for the father, James Harris, and you will 
render him a verdict in an amount which will represent the 
reasonable value, not exceeding the amount of the bills, for 
the attention and care of the surgeon reasonably required 
and aetuallv given in the care and treatment of the infant 
plaintiff, and the amount of the bill of the hospital for the 
reasonable value of the care and treatment actually given 
in the treatment of the infant plaintiff, provided you find 
that the adult plaintiff incurred such expenses. 

The burden is upon the plaintiff to establish these ele¬ 
ments of damage by a fair preponderance of the evidence 
just as it is in connection with liability, and in determining 
whether the adult plaintiff, the father, incurred the expenses 
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of hospital and surgeon bills you will consider all the facts 
and circumstances in evidence, and determine whether plain¬ 
tiff’s father has established by a fair preponderance of the 
evidence that he incurred these expenses, or whether or not 
the expenses of the surgeon or hospital or both were a gift 
to the infant plaintiff. If you do not find that the adult 
plaintiff, the father, Janies E. Harris, incurred such ex¬ 
penses, you will award him nothing. If you find that he in¬ 
curred one but not both of these expenses, you will award 
him an amount to be arrived at under these instruc- 
137 tions for such one of these expenses. If you find that 
he has incurred both of these expenses, you will 
award him a sum to be arrived at under these instructions 
for both these expenses. 

So, after you have reached your verdict under these in¬ 
structions and returned to the court room, and when the 
Clerk of the Court asks you, “How do you find in the case of 
Donald Harris against Roberson and the Acker Company?’’ 
your verdict will be one of the following: 

One, For Donald Harris in a certain amount of money 
against both defendants, or 

Two, For Donald Harris in such amount of money against 
Roberson and for the Acker Company, or 

Three, Simply for the defendants. 

Then when the Clerk says, “How do you find in the case 
of James E. Harris against Roberson and the Acker Com¬ 
pany?” your verdict will be one of the following: 

One, For James E. Harris in a certain amount of money 
against both defendants, or 

Two, For James E. Harris in such amount of money 
against Roberson and for the Acker Company, or 

Three, Simply for the defendants. 

I have had these last few sentences written out, and I am 
going to ask the Clerk to hand them to vou so vou will under- 
stand the possible verdicts you may render so there will be 
no confusion when you come into the court room. 

Are there any further suggestions? 
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Mr. Hill: I would like to make a statement, if we may 
come to the bench. 

The Court: Very well. 

138 (Thereupon counsel approached the bench and, out 
of the hearing of the jury, the following occurred:) 

Mr. Hill: 1 think the jury should be instructed on the 
law of the father being liable for the necessary expenses in¬ 
curred by the plaintiff. 

The Court: I am going to leave it as it is and you may 
have your exception. It is whether he has incurred it or 
not. 

Mr. Hill: And this question of the lien. 

The Court: The lien is against the child. 

Mr. Hill: I presume we should leave that out. 

The Court: 1 can take judicial notice of it. 

Mr. Hill: Well, we will leave it out. 

The Court: I rather urged you against it. 

Mr. Hill: We will leave it as it is and take our exception 
and, of course, our exception on the failure to charge on the 
attractive nuisance. 

The Court: Oh, yes, you have your exception to the 
prayer. 

Mr. Taylor: I thought you wanted only the exception, not 
a review of the argument. 

Mr. Hill: We will consider them as repeated. 

(Thereupon counsel returned to the trial table and the 
following occurred within the hearing of the jury:) 

The Court: Now, ladies and gentlemen, you will take the 
case and elect your foreman, whether it be Mr. Foreman or 
Madam Foreman, and deliberate upon your verdict. The 
Clerk will now hand this slip of paper to you and you may 
retire. 

(Thereupon at 12 o’clock noon the jury retired to the jury 
room to deliberate of its verdict. 

• *••••#••• 
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144 Endorsed: Filed Apr 30 1942 Charles E. Stewart, 
Clerk 

Rook 43 Page 528 

Verdict and Judgment for Defendant 

In the District Court of the United States for the 

District of Columbia 

Civil No. 11346 

Donald Harris, Infant by his father & next friend, James 
E. Harris & James E. Harris, Individually, Plaintiffs , 

v. 

Lyman B. Roberson & B. R. Acker Company, Inc., 

A Corporation, Defendants. 

Verdict and Judgment. 

This cause having come on for hearing on the 24th day 
of April, 1942, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Irle R. Mason, Marion M. Dulin, Mercer Conway, Marion 
S. Baker, Louise R. Dieter, Nancy S. Weirr, Marion R. Car¬ 
penter, Mary R. Ciango, Genevieve II. Corberlv, Marie S. 
Campbell, Eleanor M. Colklesser, Suzanne H. Finn, who 
after having been duly sworn to well and truly try the 
issues between Donald Harris, Infant, by his father & next 
friend, James E. Harris & James E. Harris, Individually, 
plaintiffs and Lyman B. Roberson & B. R. Acker Company, 
Inc., A Corporation, defendants and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this 30tli day of April, 1942, that they find for the de¬ 
fendants against said plaintiffs. 

Wherefore, it is adjudged that said plaintiffs take noth¬ 
in" bv this action, that said defendants go hence without 
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clay, bo for nothing hold and recover of plaintiffs their costs 
of defense. 

CHARLES E. STEWART, Clerk , 

By HOUSTON S. PARK, JR., 

Deputy Clerk. 

By direction of 
Justice DAVID A. PINE 

####*##*#• 

14') Endorsed: Filed May 8—1942 Charles E. Stewart, 
Clerk 

Motion to Set Aside Verdict and Grant New Trial. 

Comes now the plaintiffs through their attorney and 
moves the Court to set aside the verdict and judgment for 
defendants and grant them a New Trial, and for reasons 
therefor, says: 

1. The verdict was contrary to the law applicable to the 
issues. 

2. The verdict was not sustained by a preponderance of 
the evidence. 

3. The verdict was contrarv to the weight of the evidence. 

4. Tt was error not to instruct the jury upon the attrac¬ 
tive nuisance doctrine, as prayed by plaintiffs. 

5. The action of defendant Roberson in stating he re¬ 
ported the accident to his insurance Company, and his sub¬ 
sequent explanation that his policy had run out or did not 
cover this accident was highly prejudicial, and is alone 
sufficient to justify the granting of a New Trial. 

0. There was evidence of negligence upon the part of 
defendant Roberson which brought with it liability to the 
defendant Acker Co., and no evidence to sustain the possi¬ 
bility that the infant Donald Harris, fi years of age, was so 
negligent to deprive him of recovery. 

Points & Authorities Attached. 

VIVIAN 0. HILL, 

Southern Building, 

Attorney for Plaintiffs. 
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Copy of foregoing Motion and Points & Authorities, 
mailed to Garland E. Taylor, Esq., 910, 17th St. X. AY., and 
Albert F. Beasley, Esq., Investment Building, attorneys for 
defendants herein on May 8, 1942. 

VIVIAN 0. HILL, 

Southern Building, 

Attorney for Plaintiffs. 

********** 

146 Endorsed: Filed Aug 2 1942 Charles E. Stewart, 
Clerk 

Order Denying Motion for New Trial. 

Upon the coming on for hearing of the motion tiled herein 
by the plaintiffs, to set aside verdict of jury and judgment 
and for a new trial, it is this 20th day of August, 1942, or¬ 
dered that said motion be, and the same is hereby denied. 

CHARLES E. STEWART, Clerk 
By ELEANOR E. JOBE 

Deputy Clerk 

By direction of 
Justice DA AMD A. PINE 

Fiat of the Chief Justice 

Leave granted to prosecute Appeal without prepayment 
of costs this 11th day of September 1942. 

EDAA'ARD C. EICHER 

Chief Justice 

14S Statement of Points Relied Upon by Plaintiffs. 

1. The Court erred in refusing to instruct the jury as to 
the liability of defendants upon the attractive Nuisance doc¬ 
trine. 

2. The Court erred in not setting aside the verdict of jury 
and granting plaintiffs a new trial because of unreasonable¬ 
ness thereof in view of the undisputed evidence submitted. 

3. The Court erred in allowing the defendant Roberson 
explain his insurance did not cover any damages he might 
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incur by reason of the accident, thereby making it appear to 
be a hardship case against a working man who had vainly 
tried to protect himself and failed through no fault of his 
own. 

4. The Court erred in denying plaintiff’s prayers, as sub¬ 
mitted. 

5. The Court erred in failing to instruct the jury as to the 
law with respect to a father’s liability for necessaries for 
his infant children. 

**••••••*• 
















